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An account of the Liet and Wr1- 
TINGs of the AUTHOR. 


ExtraQted from Eloge de M. de MonTESQUIEV, par 
M. de MAUPERTULS, late Prefident of the Royal 
Academy art Berlin, | 


MonTESQUIEU was born in the year 168g, 
> 1n the Chateau de la Brede, within three 
leagues of Bourdeaux, of an ancient and noble fa- 
mily, He applied himſelf, almoſt from his infan- 
cy, to the ſtudy of civil law. The firſt product of 
his early genius was a work, in which he undertook 
to prove, that the idolatry of moſt partof the Pagans 
did not deſerve eternal puniſhment. But this book 
his prudence thought fit to'ſuppreſs, In 1714 he 
was made counſellor of the parliament of Bourdeaux; 
and in 1716 preſident &mortier, .In this year he 
was alſo created a member of the new-founded aca- 


demy of the ſame city, In' 1725 he apened the par- 


liament with a-ſpeech, .the depth and eloquence of 
which were convincing proofs of his great abilities 
as an orator, The year following he quitted his 
charge ; which, in fo excellent a magiſtrate, would 
have been inexcuſable, if, in ceaſing to execute the 
law, he had not put it inhis power to render the 
law itfelf more perfe&t. | 
In 1728 he offered himſelf a candidate for a ſeat 
in the Academie Francois ; to which his Lettres Per- 
Jannes (publiſhed in 1721) ſeemed togive him aſuff- 
cient title : yet ſome, rather too bold, ſtrokes in that 
work, together with the great circumſpection of that 
{tociety, rendered the matcer dubious. Cardinal Fleu- 
ry, alarmed with what he had heard concerning 
theſe letters, wrote, to let the academy know, that 
.the King would not have them admit the author, 
»unleſs he thought proper to diſfavow the book. M. 
MonTEsQUI1EU declared that he had never owned 
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himſelf to be the author of it : but that he ſhould 
never diſavow it, 'The cardinal read the Lettres Per- 
ſannes, found them more agreeable than dangerous; 
and MonTEsQuitvu was admitted, 

W hen heleft France, he accompanied his intimate 
friend, Lord- :Watdgrave, in his embaſfly to Vienna ; 
and, atter ſecing allo Hungary, Italy, Switzerland, 
and Holland, he ended his tour in Great Britain ; 
where, meditating upon the ſpring of that govern- 
ment, in which, ſays M. Maypertuis, ſo many ſeem- 
ingly incongruous advantages are united, he found 
all the materials that were wanting to complete the 
great works which lay wrapt in his imagination, 

No ſooner was he returned to France, than he 
retired to La Brede : where for the ſpace of two 
whole years, ſecing nothing but books and trees, he 
wrote his Conſiderationson the cauſes ofthe grandeur 
anddecline of the Roman empire, which was publiſh- 
ed in 1733. To this work he deſigned to have add- 


_ eda book on the Engliſh government ; but this moit 
exccllent treatiſe has ſince found a more proper place 


in his E/prit des Loix, with which he obliged the 


_ world in the year 1748, 'The preceding works of 


M. MoxTEsqQUIEU may be regarded as ſo many 


ſteps leading up to this great temple which he ereCt- 


ed to the felicity of mankind, From the firſt page 
to the laſt of this book, the nature of M. MonTEs- 
QUu1Ev's ſoul is diſtinCtly viſible ; his great love of 
mankind, his delfire fox, their happineſs] and his ſen- 


Ltiments of liberty, His pifture of Afiatic deſpotitm, 


vt that horrid gOVErnment where one ſees but one 


lord, and all the reit in {lavery, is one of the beſt 


preicrvartives from ſuch an evil. 'The ſame wiſdom 
appears in his advice how to guard againſtthe evils 
that may ariſe from too extenſive an equality. 

The Dialogue between Sylla and Eucrates, Ly/i- 


magite and the Temple de Gnyde, were allo written 


by DI, MoONT#$SQUIEV ; and, though of a different: 
kind, do not Icis indicate their authour, than his 
more 
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THE AUTHOR's LIFE, y 


more profound compoſitions. 'They prove to us 
that wiſdom 1s no enemy to mirth, 

The ſame candour which diſtinguiſhed M. Mox- 
TESQUIEU in his writings, was alſo his character1- 
{tic in his converſation with the world. He was the 
{ame man, viewed in all lights, He appears even, 


if poſſible, more extraordinary, when we conſider 


him as a member. of ſociety, than as an authour. 
Profound, ſublime, in his fimplicity, he charmed, 
inſtructed, and never offended. I myſelf, ſays M. 


Maupertuis, having had the happineſs to frequent 


thoſe ſocicties of which he was a member, have 
been frequent witneſs of the impatience with which 
he was always expeCted, and the univerſal joy that 
appeared on his arrival, 'The modeſty and open 
neſs of his mien bore great reſemblance to his con- 
verſation. He was well proportioned ; and though 
he had almolt entirely loſt the fight of one eye, yet 
that defect was ſcarce obſerveable. 

He was extremely negligent of his dreſs, deſpifing 
every thing that went beyond being decent. His 
cloaths were always of the plaineſt kind, withour 
any ornameat of gold or filver. "Che ſame ſimpli- 
city reigned at his table,-*and in every other part 
of his occonomy. His paternal eſtate he left, as he 
found it, neither increaſed nor diminiſhed, On the 
10th of Feb. 1755, he died, as he hadlived, without 
either oſtentaition or pulillacimity, acquitting him- 


{elf of every du'ywith the greateſt decency, During 


his indiipoltion his houſe was inceſſantly crouded 
with people. of the firſt diſtindtion in France, and 
ſuch as were moſt delerving of his friendſhip. The 


Ducheſs Q*'Aiguillon, who wil! permit me to men- 
tion her name upon this occation, (M. MonTEs- 


QUIEU'S memory would loſe too much were I not 
to name her), ſcarce ever lefr him a moment ; ſhe 
received his laſt ſighs. It was in her houſe that 


firſt ſaw him, and there began the friendſhip that 


hath afforded me ſo much delight, To this lady I 
an 
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vi THE AUTHOR' LIFE. 
am alſo indebted for theſe circumſtances of his 
death, The {weetneſs of his difpofition, ſhe tells 
me, continued to his very laſt moment. Not a fingle 
complaint efcaped his lips, nor even the leaſt ſign of 
impatience. 'Fheſe were his words to thoſe that ftood 
around him: 7 always paid great reſpett to religion: 
The morality of the goſpel is a muſt excellent thing, 
and the moſt valuable preſent that could poſſibly have 
been received by man from his Creator, "The Jeſuirs, 
who were near him, prefling him to deliver up his 
corrections of the Lettres Per/annes, © he gave to me,? 
adds the Ducheſs, * and to Madame du Pre, his 
< manuſcript, with theſe words.—7 will ſacrifice every 
< thing to reaſon and religion : conſult with my friends, 
and decide whether this ought to appear. He had a 
pleaſure in the preſence of his friends, and, as 
often as an interval of eafe would permit, he would 
Join the converſation, Hts fttuation, he told me, was 
cruel, but not without many cauſes of conſolation: 10 
ſenſible was he of the public concern, and the af- 
feCtion of his friends, Myſelf and Madame du 
Pre were his attendants almoſt day and night. The 
Duke de Nivernois, M. de Bucley, the family of 
Fitzjames, the Chevalier de Jeaucourt, &c. In 
« ſhort, the houſe was always full, and even the 
ſtreet was ſcarce paſſable. But all our care and 
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cians. He died the thirteenth day of his illneſs, 
of an inflammatory fever, which had ſcized every 
part of him.” | 
 M. MoxTESQUIEV was married in 1715, to 
Jeanne de Lartigue, daughter to Pierre de Lartigue; 
Lieutenant Colonel of he regiment de Maulevrier. 
By this lady he had a fon and two daughters, His 


ſoh M. de Secondat, diſtinguiſhed for his phyſical 


and mathematical knowledge, was named to fill his 
father's placg In the academy of Berlin, of which 
the father had been admitted a member in 1746. 
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anxiety was as ineffeCtual as the ſkill of his 44 | 
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FF, amidſt the infinite number of fſubjef&ts. con« 
tained in(this book, there 1s any thing, which, 
contrary to my - expectation, may poſſibly offend, :I 
can at leaſt aſſure the:public, thatiit was not inſert- 
<d with an ill intention : For 1 am not-naturally of 
a captious temper. 'Plato -thankes heaven that he 
-was born in the ſame age with Socrates : And for 
-my- part, I give thanks -to 'God that :I was born a 
ſubject. of that. government under which I live; and 
thar it is his pleaſure'I ſhould obey thole whom he 
-has made me love, | 
I beg one favour of my readers, which I fear will 
not be granted-me;; this 1s,- that-they will not judge 
'-by a few hours reading, of the labour of twent 
years ;:that they will approve or condemn-the book 
-entire, and-not a [few particular phraſes. If they 
would ſearch into: the deſign. of the authour, they 


can do it no-other way ſo completely, as by fearch- 


ing into the deſign of the work. 
'T have firſt of all conſidered mankind ;, and-the 
reſult of my thoughts has been, that, amidſt ſuch 


:an infinite diverſity. of laws and manners, they were 
-not/{olely conducted by the: caprice of fancy, 


T have laid down the firſt principles, and have 


found: that the particular caſes apply naturally - to 
them; that the hiſtories of all nations are only con- 
ſequences of them ; and that every particular law 
3s connected with another law, or depends on ſome 
'other of a more general cxtent. 


When I have been obliged to Jook back into an- 


tiquity, I have endeavoured to aſſume the ſpirit of 


the ancients, leſt I ſhould confider thoſe things as a- 
like, which are really different ; and leſt I ſhould nfs 


the difference of thoſe which appear to be alike. 


I have not drawn my principles from my prog 


Qices, but from the nature of things, 


Here 
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Here a great many truths will not appear, till we 
Have ſeen the chain which connefts them with others, 
"Lhe more we enter into particulars, the more we 
$1all perceive the certainty of the principles on which 
they are founded. I have not even given all theſe 
particulars, for who could mention them all with- 
out @ moſt inſupportable fatigue ? 

The reader will not here meet with any of thoſe 
.bold flights, which ſeem to characteriſe the works of 
the preſent age. When things are .examined with 
ever ſo ſmall a degree of extent, the fallies of imagi- 
nation muſt vanith ; theſe generally arife from the 
mind's colleCting all its powers to view only one 
ſide of the ſubject, while it leaves the other unob- 
1erved, 

I write not to cenſure any thing eſtabliſhed i in any 
country whatſoever. Every nation will here find the 
reaſons on which its maxims are founded ; and this 
will be the natural inference, that to propole alter- 
ations, belongs only to theſe who are ſo happy as 
to be born with a genius capable of penetrating _ 
the entire conſtitution of a ſtate, 

| Tt is not a matter of indifference, that the PE ION 
"of the people be enlightned. "The prejudices of the 
magiſtrate have ariſen from national prejudice. In 
a time of ignorance they have committed even the 
oreateſt evils without the leaſt ſcruple ;' bur in an 
cnlightned age they even tremble, : while conferring 
the greateſt bleſſings. "They perceive: the: ancient 
abuſes; they fee how they muſt be reformed ;: but 
they are ſenſible alſo of the abuſes of the reforma- 
tion. 'They let the evil continue, if they. fear a 
worſe ; they are content with a leſſer good, if they 
doubt of a greater, They examine into the parts, 
to judge of them in conneCtion ; and they examine 
all the cauſes to diſcover their different effects. 

Could 1 but ſucceed fo as to afford new reaſons 
to every man to love his duty, his prince, his coun- 
try, his laws ; new reaſons to render him more ſenſi- 
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ble in-every nation and government of the bleſſings 
he enjoys, I ſhould think myſelt the moſt happy of 
mortals. 


Could I but ſucceed fo as to perſuade tho who 
command, to increaſe their knowledge in what 


| they ought to preſcribe ; and thoſe who obey, to 


find a new pleaſure reſulting from their obedience ; 
I ſhould think myſelf the moſt happy of mortals. 

| The moſt happy-of mortals ſhould I think my- 
ſelf, could I contribute to make mankind recover 
from their prejudices. By prejudices, I here mean, 
not that which renders men ignorant of ſome par- 
ticular things, but whatever renders them ignorant 
of themſelves. 

It is in endeavouring to inſtruct mankind, that 
we are beſt able to practiſe that general virtue, 
which comprehends the. love ' of all. Man, that 
flexible being, conforming in ſociety to the thoughts 
and impreflions of others, is equally capable of 
knowing his own nature, whenever it is laid open 
to his view; and of loſing the very ſenſe of it, 
when this idea is baniſhed from his mind, 

Often have I begun, and as often have I laid a- 
ſide this undertaking. I have a thouſand times 
given the leaves I haye written to the * winds : I 
every day felt my paternal hands fall +, I have fol- 
lowed my object without any fixed plan : I have 
known neither rules nor Exceptions ; ; I have found 
the truth, only to loſe it again, But when I had 
once diſcovered my firſt principles, every thing I 
{ought for appeared ; and in the courſe of twenty 
years, I have ſeen my work begun, growing up, 
advancing to maturity, and finiſhed. 

If this work meets with fucceſs, T ſhall owe it 
chiefly to the grandeur and majeſty of the ſubject. 


* Ludibria ventis, 
| Bis _—_ cectdere manus. 
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However, I do not think that 1 have been totally 
deficient in point of genius, When TI have ſeen 
what ſo many great men both in France and Ger- 
many have wrote before me, 1 have been loſt in 
admiration ; but. have not loft my courage : I have 


faid with Corregio, And I alſo am a * painter. 


*Ed jo anche ſon pittore. 
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of Laws ax they relate ta different Beings. 


[ AWS, in, their moſt general gaification, are 
the neceſſary relations reſulting from the na- 
, ture of. things. In this fenle all beings have 
_ their laws, the Deny has: * his laws, the. material 
world its laws, the intelligeaces ſuperiour to man 
aka their laws, the beaſts rheir laws, man his 
aws. : - 
| Taoſe who aere hae: 2b! ind fata. ity, producrd the 
various effefts we' behold in this world are guilty of 
a very great abiurduy., for can any thing be more 
ablurd, than to pretend that a bliad fatality could 
be productive of incelligent ng ? | 


i} The aw. {: ys 'Plgtarch, is queen of the gods _ 
men, See his treatiſe iottled;; The neceſſity. of a Prince 
6-ing a-mMan of learning. , 
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pp THE SPIRIT | Book I. 


There is then a primitive reaſon ; and laws are 
the relations which ſubſfiſt between it and different 
beings, and the relations of theſe beings among 
themſclves, 

God & related to the univerſe as creator and pre- 
ſerver ; the laws by which he created all things, arc 
thoſe by which he preſerves them. He as ac- 
cording to theſe rules, becauſe he knows them ; he 
knows-them, becauſe he made them ; and he made 
them; becauſe they are relative to- his wiſdom and 
power. 

As'we fee thavd the world, though formed by the 
motion of matter, and void of underſtanding, fſub- 
fiſts through ſo long a tuccefſion of ages, its moti- 
ons muſt certainly be dire&ted by invariable laws : 
and could we imagine another world, it muſt alſo 
have conſtant rules, or muſt inevitably periſh. 

TT hus the creation, which ſeems an arbitrary act, 
ſuppoſeth laws as invariable as the fatality of the 
Athieſts. It would be abſurd to ſay, that the 
Creator might govern the world without thoſe rules, 
{fince without them it could not ſubfiſt. 

Theſe rules are a fixed and invariable relation, 
Between rwo bodies moved, it is according to the 
relations of the quantity of matter and velocity, that 
all the motions are received, augmented, diminiſh- 
ed, loſt; each diverſity is UNIFORMITY, each 
change 18. CONSTANCY. 

Particular intelligent beings may have laws of 
their own making, but they have ſome likewiſe 
which they never made. Before there were intelli- 
gent beings, they were poflible ; they had therefore 
pottible relations, and conſequently poſhible laws. 
Before laws were made, there were relations of 
poftible jultice. To ſay that there is nothing juſt 
or unjuſt but what is commanded or forbidden by 
poſitive laws, is the ſame as ſaving that, before the 
deferibing of a circle, all the radii were not equal. 

We mult cherefore acknowledge relations of 

zuſuice, 
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Chap. T. OF LAWS. 3 
Juſtice, antecedent to the poſitive law by whiclythey 
are eſtabliſhed : As for-inſtance, that if human fo- 
cieties exiſted, it would be right to conform-to their 
Jaws ; if there were intelligent beings that had re- 
ceived a benefit.of another being, they ought to be 


_ grateful ; if; one intelligent being had:created ano- 


ther intelligent being, the:latter ought tb {continue 
in its original ſtate of dependence ; it one- intelhi- 
gent being injures another, 1 It deſerves «retaliation 
of the1injury, and fo on: | 1 P 105315 

But the intelligent warld: is far:from being foarell 
governed as. the phyſical. For though the . former 
has allo its Jaws, which of their own nature are in- 
variable, yet it does not conform to them 1o:exattly 
as the phyſical world. This is becauſe; on-the' one 
hand, paryicylar intelligent |beiogs are .of« ai finite 
nature, and conſequently liable to errour';-and-on 
the other, their: nature. requires them to; ha free. a- 
gents. Hence they do nor iteadily conform to'their 
primitive laws z and even thoſe of their own inſti. 


tuting they frequently infringe. : eons 


Whether brutes be governed by the gericral os 
af motion, or by a particular - -mOVementz- is-What 
we cannot determine. Be that as it may, they 
have not a more'intimate Telation to God than the 


. reſt of the material world ; and ferfation is of no 


other uſe to them, than in the relation they have 
either to other particular beings, or to themſelves. 
By the allurement of pleaſure, they preſerve the 


being of the individual, and by the ſame allurement 


they preſerve their ſpecies. They have yatural 
laws, becauſe they are united by ſenſations; poſitive 
laws they have none, becauſe they are not connca- 

ed by knowledge. And yet they do not conform 
invariably to their natural laws ; theſe are berter 
obſerved by vegetables, that have neither incelleftual 
nor ſenſitive faculties. 


Brutes are deprived of the high advantages 8 we 


enjoy z yer they have ſome which we have not. 


A 2 They 


: 
| 
| 
| 
l 
' 
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| 
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They have not our hopes. but they are "without 
ovur fears; they are ſubject like us to -death, btt 
without knowing it 4 even moſt of them are *more 
attentive than we to ſelf-preſervation, -and do 'not 
make 1o bad-a uſe of their:paſſions, © 1 

Man; as a phyſical being, : is, like other: bodies, 


' governed by invariable laws. As an intelligent be- 
' ing, be inceſſantly tranſgreſſes | the laws eftabHſhed 


by God, :and changes: thoſe which he'' himſelf has 


eſtabliſhed. He is left to his own dire&tion, though 


hu is a limited being, ſubje&, hke all 'fmite intelli- 


' gences, [tO ignorance and errour ; even'the imper- 
te&t knowledge he has, he loſes as a fenfible crea- 


ture, and is hurried away by a thouland/impetuous 


EE IT 


 Teceiyed in ſuch a ftate, would be tho 


| paſſions. Such a being _— every inſtant forget 
_ his Creator; God has therefore reminded/him- of his 


duty by:the laws ot religion, Such a being is liable 


. every moment to forget himfelt ;; philofophy has 
_ provided againſt this by the laws of morality. Form- 
| ed to. live in ſociety, he might forget his/ fellow- 

' creatures ; legiſlators have therefore, 'by political 
. and cwil laws, confined: him to his duty. | 


g? 


yt © A 
Of the laws of nature. 
RIOR to all theſe laws are thoſe of nature, ſo 


+4 called, becauſe they derive their force entirely 


from our frame and being. In order to have a 

perfe&t knowledge of theſe laws, we, muſt . conſider = 

man beſore the eſtabliſhment ' of ſociety ; the laws 
{. of nature, 


The law which by imprinting on our minds the 
idea of a Creator inclines us. to bim, js the firſt in 
importance, though not in order, of natural laws. 
Man in a ftate of nature would have the faculty of 
knowing, before he bad any acquired knowledge. 
It is evident that his firſt ideas would not be of a 

w | | | ſpeculatii © 


Chap, .DT. TOT:LAWS © F 


| ſpeculative: nature ;-he would think of the prefer - 
vation of his being,.. betore he would. inveſtigate its 
original, Such'a man would feel nothing in him- 
ſelf-at; firſt but impotency and , weakneſs ; his' fears 
and apprehenſions. would be; exceſſive.; as appears 
from inſtances:/(were there any neceſſity of proving 
it) of ſavages found in-foreſts *,,/trembling at the 
motion of a-leaf, .and flying from every ſhadow.  - 

In this (tate, every man, would fancy himlelt in- 
feriour ; ſcarcely would he think of his being equal, 
There would therefore be no danger of their attack- 
ing one another ; peace would be the firſt law of 
nature, 7% £I 

'The natural impulſe or. tefire which Hobbes at- 
tributes to mankind of ſubduing « one another, is far 
from being well founded. ' The idea of empire-and 
domimion 1s to complex, and depends on fo ma 
other notions, -rhat it-could never'be. the firſt that 
would occur to human underſtandings. 

Hobbes inquires, For what reaſon do-men goarmed, 
and have locks. and keys to faſten their doors, if they 
be not naturally. in a flate of war f. But is it not ob- 
vious, that he attributes ro men before the eſta- 
bliſhmear of ſociety, what can\ happen but in_con- 
ſequence of this 'eftabliſhment, - which turnithes 
them with motives. tor hoſtile ataTks and feli-de+ 
tence ?, ; : | 

Next to-a ſenſe of his woikoely: man would ſoori 
find that of his wants. Hence another law of na- 
ture would prompt him toſcek for nouriſhment. 

Fear; 1 have obſerved, ' would. incline men to 
ſhun one another ; but the marks of this fear being 
Tecipracal, 'would ſoon induce them ro affociate. 
Beſides, . this aſſociation would quickly follow from 
the very pleafure oneanimal feels'at the approach 
of another of the- ſame ſpecies. ' Again, the attrac- 


* Witneſs the ſavage found in the foreſts of Hano- 


ver, who was carried over to England i in the reign of 
Grorge I, 


tion 
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ion ariſing from the different ſexes would enhance 


this pleaſure, and the natural inclination they have 
tor each other, would form a third law. 

Beſide the ſenſe or inſtinct which man has in 
common with brutes, he has the advantage of at- 
taining to acquired knowledge ; and thereby has a 
{econd rye which brutes have not. Mankind have 
therefore a new motive of uniting, and a fourth 
law of nature ariſes from the deſire of living in ſo- 


| Ciety.” 


CHAP. Il. 
Of poſutive laws, 


A®> ſoon as mankind enter into a ſtate of ſociety, 
they loſe the ſenſe of their weakneſs; the e- 
quality. ceaſes, and then commences the ſtare of 
war. 

Each par ticular ſociety begins to feel its ſtrength, 
whence ariſes a ſtate of war betwixt different nations. 
The individuals likewiſe of each ſociety becomes 
ſenſible of their ſtrength ; hence the principal ad- 
vantages of this ſociety they endeavour to convert 
tro their own emolument, which conſtitutes between 
them a ſtate of wax, 

Theſe two different kinds of hoſtile fates give 
riſe to human laws. Confidered as inhabitants of 
ſo great a planet, which neceſſarily implies a varie- 
ty of nations, they have laws relative to their mu- 

tual intercourſe, which is what we call the Law OF 
NaTIONSs. Conſidered as members of a ſociety 
that muſt be properly ſupported, they have laws 
relative to the governours and the governed; and 
this we call POLITICAL LAW, 'Fhey have alſo a- 
nother ſort of laws relating to the mutual commu- 
nication of citizens : by which is underſtood the 
CIVIL LAW. 

'T he law of nations is naturally founded on chis 
principle, 
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i 
principle, that different nations ought in time of 
peace to do one another all the good they can 
and in time of war as little harm as poſſible, witht- 
out prejudicing their real intereſts. 

The object of war is victory ; victory aims at con- 
queſt ; conqueſt at preſervation. From this and 
the preceding principle, all thoſe rules are derived 


which conftitute the Law OF NATIONS. 


All countries have a law of nations, not except- 
img the Iroquois themſelves, though they devour 


their priſoners; for they ſend and receive ambaſſa- 


dors, and underſtand the rights of war and peace. 
Ihe miſchief is, that their law of nations is not 
founded on true priaciples, 

Beſides the law of nations relating to all ſocieties, 
there is a POLITIC Law for each particularly con- 
ſidered. No ſociety can ſubfiſt without a form of 


- government. The conjunttion of the particular forces 


of individuals, as Gravina well obferves, conflitutes 
what we call a POLITICAL STATE. 

'Che general force may be inthe hands of a ſingle 
perſon, or of many. Some think that nature hav- 
ing eſtabhſhed paternal authority, the governmen't 
of a fingle perſon! was moſt conformable to nature. 
But the example of paternal authority proves no- 
thing. For if the power of a father 1s relative to a 
ſingle government, that of brothers after the death 
of a father, or that of coufin-germans after the de- 
ceaſe of brothers, are relative to a government of 
many. 'Fhe political power neceflarily comprehends 
the union of ſeveral families, 
 Berter is itto fay that the government moſt con- 
formable to nature, is that whole particular diſpo- 
fition beſt agrees with the humour and diſpoſition 
of the people in whoſe favour it is eftablithed. 

The particular force of individuals cannot be u- 
wited without a conjunction of all their wills, The 
conjuntiion of thoſe wills, as Gravina again very 
zultly obſerves, is what we call the C1vis STA {' 

AW 


.ciple of the a&tual, or intended government ; whe- 


the inhabitants, to their inclinations, riches, num- 
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Law in'general is human reaſon, inaſmuch as it 
governs all the mhabitants of the earth, the polit- 
.cal.and civil laws of .cach nation ought to be only 
the particular caſes in which this human reaſon 1s 

applied, 

'They ſhould be adapted i in ſuch, a manner to the 
people for whom they are made, as to render it 
very unlikely for thole of one nation to be proper 
tor another. 

"They ſhould be relative to the nature and prin- 


ther they form it, as in the -cale of political laws, 
or whether they ſupport it, as may be ſaid of civil 
inſtitutions, 

They ſhould be relative to the.climate of. each 
country, to the quality of the foil, to its. ſituation 
and extent, to the manner of living of the natives, 
whether huſbandmen, huntſmen, or ſhepherds ; 
they ſhould have a relation to the degree of liberty 
which the conſtitution will bear ;- to the religion of 


ber, commerce, -manners, and cuſtoms. In fine; 
they have relations to each other, as alſo to their 
Origin, to the intent of. the legiſlator, and to the 
order of things on which they are eſtabliſhed ; 
in all which different lights they ought to be con 
dered. 

'T his is what I have undertaken to perform. in 
the following work. - Theſe relations I ſhall exa- 
mine, ſince all theſe together form what I call the 
SPIRIT of LAws. 

' T have not ſeparated the political from the chvil 
laws; for as I do not pretend to treat of laws, but ot 
their ſþicit, and as this ſpirit conſiſts in the various 
relations which the laws may have to different rhings, 
it.is not ſo much my buſineſs-to follow the natural 
order of laws, as that of theſe relations and things. 

I ſhall firſt examine the relation which laws have 
ro the pature 2nd principle. of.; each POE; 
. | an 
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and as this principle has a ſtrong influence on laws, 
I ſhall make it my buſineſs to underſtand it tho- 
roughly : and if I can but once eſtabliſh -it, the 


' laws will ſoon appear to flow from thence as from 


their ſource. I thall proceed afterwards to other 
more particular relations, 


BOOK I. 
Of Laws directly derived from the Nature of 


Government. 


-—_ 
IRATY 
4. 4 


—— 
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CHAP. LT | 
Of the nature of the three different governments. 
"DP HERE are three ſpecies of government ; the 


republican, monarchical, and deſpotic. In order 
to diſcover their nature, it is ſufficient to recolle& 
the common notion, which ſuppoſes three defini- 
tions, or rather three facts: that a republican go- 
vernment 1s that in which the body, or only a part of 
the people, 1s poſſeſſed of the ſupreme power : a mo- 
narchical, that in which a ſingle- per/on governs by 


fixed and eſtabliſhed laws : a deſpotic government 


that in which a jingle perſon, without law and with- 
ent rule, direds every thing by his own will and ca- 


_ price. 


This 1s what I call the nature of each govern- 
ment ; we mult examine now which are thoſe laws 


that tollow this nature direC&tly, and conſequently 
are the firſt fundamental laws, 


CHAP. NW. 
Of the republican government, and the laws relative 
#0 democracy. 


HEN the body of the people in a republic are 


_* * pollefled of the ſupreme power, this is ca!l- 


&d a democracy. When the {upreme power is lod- 
voL. 1: B 


ged 
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' ed in the hands of a part of the people, it is then 


an ariftocracy, 
In a democracy the people are in ſome reſpects 
the Aud. and in others the ſubject. 

'Fhey can no way exerciſe ſovereignty but by their 
ſufkrages, which are their own will ; now, the ſo- 
vereipn's will is the ſovereign himſelf. 'The laws 
theretore which eſtabliſh the right of ſuffrage, are 
fundamental to this government. In fact, it is as 
important-to regulate in a republic, in what man- 
ner, by whom, to whom, and concerning what 


 Tuffrages are to be given, as it is in a monarchy to 


know who is the prince, ang after what manner he 
ought to govern. 


Libanius * ſays, that at Athens a flranger RE 


intermeddled in the aſſemblies of the people, was pu- 
Tiſhed with death. This is becauſe ſuch a man u- 


Jurped the rights of ſovereignty. 


.It is an eſſential point, to fix the number of ci- 
tizens who are to form the public afſemblies; other- 
wiſe it might be uncertain whether they had the 
votes of the whole, or of only a part of the people. 


at Sparta the number was fixed to ten thouſand. 


But at Rome, a city deſigned by providence to rife 
from the weakeſt beginnings to the higheſt pitch of 
grandeur ; at Rome, a city doomed to experience 
all the victiBrudea of fortune ; at Rome, who had 
fometimes all her inhabitants without her walls, 
and ſometimes all Italy and a conſiderable part of 


the world within them : art Rome, I ſay, this num-. 


ber was never fixed +, and this was one of the prin- 
cipal canies of her ruin. 

The people in whom the ſupreme power reſides, 
onght to do of themſelves whatever conveniently 
they can ; and what they themſelves cannot rightly 
perform, they mutt do by their miniſters, 

*. Declatm. 17. & 29, 


+ See the Conſiderations on the” cauſes of the gran- 
deur and decline of the Romans. 
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The miniſters are not-properly theirs, unlefs they 
have the nomination of them : it is therefore a fun- 
damental maxim in this government, 'Uhat the 
people ſhould chuſe their miniſters ; that is, their 
magiſtrates, NE "F200 

They have occaſion as well as monarchs, and e- 
ven more than them, to be directed by a council 
or ſenate. But to have a proper confidence in 
theſe, they ſhould have the chuſing of the members ; 
and this whether the election be made by themſelves, 
as at Athens; or by ſome magiſtrate deputed for 
that purpoſe, as 0n certain occations was cuſtomary 
at Rome. | 

'The people are extremely well qualified for chu- 
ſing thoſe whom they are to intruit with a part of 
their authority. 'They have only to be determined 
by things which they cannot be ftrapgers to, and 
by facts that are obvious to ſenſe. They can tell 
when a perſon has been in ſeveral engagements, 
and has had particular fſuccets; they are there- 
fore very capable of eleCting a general, 'They can 
tell when a judge is aſhduous in his office, when 
he gives general ſatisfaction, and -bas never been 
charged with bribery : this.is ſuſficieat for chuting 
a prztor., "They are ſtruck with the magaificence 
or riches of a fellow citizen ; this.is as much. as 1s 
requiſite for electing an zdile. Theſe are all facts 
of which they can have better information ina pu- 
blic forum, than a monarch ja his palace, But 
are they able to manage an intricate affair, to fiad 
out and make a proper uſe of places, occaſions, 
moments ? No; this is beyond their capacity. 

Should we doubt of the people's natural ability 
in reſpect to the diſcernment of merit, we peed 0n- 
ly caſt an eye on the continual feries of ſurpri- 
ling ele&tions made by the Athenians and Romaas ; 
which no one ſurely will attribute to hazard, 

We know, that though the people of Rome afſ- 
{umed to themſelves the right of railing plebeiaps 

"hs | Foe 
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ro public offices, yet they could not reſolve to 
chuſe them ; and though at Athens the magiſtrates 
were allowed, by the law of Ariſtides, to beeleCfted 
from all the different clafſes of inhabitants, yet 
there never was a caſe, ſays Xenophon- *, that the 
common people petitioned for employments that 
could endanger their ſecurity or glory. 

As moſt citizens have a capacity of chuſing, 
though they are not ſufficiently qualified to be cho- 
ſen : ſo the people, though capable of calling o- 
thers to an account for their adminiſtration, are 
mcapable of the adminiſtration themſelves. 

The public buſineſs muſt be carried on, with a 
certain' motion neither too quick nor too flow, 
But the motion of the people is always either too 
remiſs or two violent. Sometimes with a hundred 
thouſand arms they overturn all before them; and 
ſometimes with a hundred thouſand feet they creep 
like inſeQts. 

In a popular ſtate, the inhabitantsare divided into 
certain claſſes, It is in the manner of making this 
diviſion, that great legiſlators have ſignalized them- 
ſelves; and it is on this the duration and proſperity 
of democracy have always depended. 

Servius 'Tullius followed the ſpirit of ariſtocracy 
in the diſtribution of his clafſes. We find in Livy + 
and in Dionyſius Halicarnaflus t in what manner 
he lodged the right of ſuffrage in the hands of the 
principal citizens, He had divided the people of 
Rome into a hundred and ninety-three centuries, 
which formed ſix clafles; and ranking the rich, 
who were in {ſmaller timbers, in the firſt centuries ; 
and thoſe in middling circumſtances, who were 
more numerous, in the following centuives I - 


wy P. 691, & 692, edit, Weckel, ann. 1596. 
+. Lib: x. 


+ Lib. 4, art. x15,& ſeq, edit, Weche], Pollux lib. 
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flung the indigent multitude into the laſt ; arid as 
each century had but one vote *, it was property 
rather than numbers that decided the cleCftions. 

Solon divided the people of Athens into four 
claſſes. In this he was direCted by the ſpirit of de- 
mocracy, his intention not being ro fix thoſe who 
were to chuſe, but thoſe who were capable of being 
choſen ; wherefore leaving to each citizen the righr 
of eleftion, he made + the judges eligible from each 
of thoſe four claſſes ; but the magittrates he order- 
ed to be choſen only our of the three firſt, which 
conſiſted of citizens of eaſy fortunes. 

As the diviſion of thoſe who have a right of ſuf- 
frape, is a fundamental law in” a republic ; ſo the 
manner alſo of giving this ſuffrage is another fun- 
damental law, 

The ſuffrage by bt is natural to democracy ; as 
that by choice 1s to ariſtocracy. 

The ſuffrage by /f is a method of eleCting that 
oFends no one ; it lets each citizen entertain rea- 
ſonable hopes of ſerving his country. 

But as this method is in itſelf defeCtive, it has 
been the glorious endeavour of the molt eminent 
legiſlators to regulate and amend it. 

Solon made a law at Athens that military em- 
ployments thould be conferred by choice but that 


| ſenators and judges {hould be eleCted by of. 


The fame legiſlator ordained, that civil magiſtra- 
cies, attended with great expence, ſhould he given 
by choice ; and the others by lot. 

But in order to amend the ſuffrage by lot, he 
made a rule, "that none but thoſe who preſented 
themſelves ſhould be elefted ; that the perfon c. 


* See in the Conſiderations on the cauſes of the. 
grandeur and decline of the Romans, chap. ix. how 
this ſpirit of Servins Tullius was preſerved in the re- 
public. | 

7 Dionyfius Halicar, elog, of Iſocrates, p. 97, tom. ii, 

lected 
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lected ſhould be examined by judges *, and that 
every one ſhould have a right to accuſe him if he 
were unworthy of the office Þ : this participated at 
the ſame time of the ſuffrage by lot, and of that by 
choice. When the time of their magiſtracy was ex- 
pired, they were obliged to ſubmit to another 
judgment upon the manner they had behaved. Per- 
ſons utterly unqualified, mult have been extremely 
backward in giving in their names to be drawn by 
lot, 

The law which determines the manner of giving 
the ſuffrages, is likewiſe fundamental in a demo- 
cracy. It is a queſtion of ſome importance, whe- 
ther the ſuffrages ought to be public or ſecret ? 
Cicero obſerves 7}, that the laws || which rendered 
them ſecret towards the cloſe of the republic, were 
the caule of its decline, Burt as this is differently 
practiſed in different republics, I ſhall offer here 
my thoughts concerning this ſubject, 

The people's iuffrages ought doubtleſs to be pu- 
blic $h; and this ſhould be conſidered as a funda- 
mental law of democracy, The lower ſort of 
people ought to be directed by thoſe of higher rank, 
and reſtrained within bounds by the gravity of cer- 
tain perſonages. Hence, by rendering the {uffrages 
ſecret in the Roman republic, all was loſt; it was - 


. ® -See the oration of Demoſthenes de falſe legat. and 
the oration againſt Timarchus, 
+ "They uſed even to draw two tickets for each 
place, one which gave the place, and the other which 
named the perſon who was to ſucceed in caſe the firit 
was rejeted. wy | 
t Lib. 1. & iu, de leg, 
# They were called /eges tabulares ; two tables were 


_ prefented to each citizen, the firit marked with an 4, 


for Antiquo, or I forbid it ; and th2 other with an U 
and R, tor Uti Rogas, or Be it as you defire. 
$ At Athens the people uſed to lift up their hands. 
| ne 
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no longer poſſible to direCt a populace that ſought 
its own deſtruction. But 'when the body of the 
nobles are to vote in an ariſtocracy * ; or in a de- 
mocracy, the ſenate + ; as the buſineſs is then only 
to prevent intrigues, the ſuffrages cannot be rod 
ſecret. 

Intriguing in a ſenate i is dangerous ; dangerous 
Kt is alſo in a body of nobles; but not ſo in the 
people, whoſe nature it is to a& through paſſion, 
In countries where they have no ſhare in the go- 
vernment, we often ſee them as much inflamed on 
the account of an actor, as ever they could be foz 
any concern of the ſtate, The misfortune of a re- 
public is, when there are no more 1ntrigues ; and 
this happens when the people are corrupted by dint 
ef money; in which caſe they grow indifferent to 
public concerns,- and paſſionately deſirous of lucre. 
Careleſs of the government, and of every thing be- 
longing to it, they quietly wait for their ſalary, 

It is likewiſe a fundamental law in democracies, 
that the people ſhould have the ſole power to enaCt 
laws. And yet there are a thouſand occaſions on 
which it is neceflary the ſenate ſhould have a power | 
_ of decreeing ; nay it 1s frequently proper, to make 
ſome trial of a law before it is eſtabliſhed, "The 
conſtitutions of Rome and Athens were excellent. 
'The decrees of the ſenate t had the force of laws 
for the ſpace of a year, and did not become perpe- 
tual till they were ratihed by the conſent of the 
people. | 


* As at Venice, 

} The thirty tyrants at Athens. ordered the ſuf- 
frages of the Areopagites to be public, in order to 
manage them as they pleaſed. Ly tus oral, contra A- 
gorat. cap. Viit. 


} See Dionyſus Halicar, lib, iv, & ix, 


CHAP. 
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CHAP. Ht. 
Of the lanys relative to the nature of ariſtocracy. 


P* an ariſtocracy, the ſupreme power is lodged in 

the hands of a certain number of perſons. 
'Theſe are inveſted both with the legiſlative and ex- 
ecutive authority ; and the reſt of the people are 
in reſpect to them the ſame as the ſubjects of a mo- 
narchy in regard to the monarch. * 

They do not vote here by lot, for this would 
be attended only with inconveniencies, In faEt, in a 
government where the moſt diſtinftions are already 
eſtabliſhed, though they were to vote by lot, ſtill 
they would not ceaſe to be odious ; it is the noble- 
man they envy, and not the magiftrarte. | 

When the nobility are numerous, there muſt be 


a ſenate to regulate the affairs which the body of —* 


nobles are incapable of deciding, and to prepare 
thoſe they decide. In this caſe it may be ſaid, that 
the ariſtocracy is in ſome meaſure in the ſenate, the 
democracy in the body of the nobles, and the 
people are nothing at all. . 
It would be a very happy thing in an ariſtocracy, 
if by ſome indirect method the people could be e- 
mancipated from their ſtate of annihilation. 'Thus 
at Genoa the bank of St. George being adminiſter- 
ed by the people, gives them a certain influence 3n 
the government, from whence their whole proſpe- 
rity ariſes, 
'The ſenators ought by no means to have a right 
of naming their own members ; for this would be 
the only way to perpetuate abuſes, Ar Rome, 
which in its early years was a kind of ariſtocracy, 
the ſenate did not fill up the vacant places in their 


own body, the new ſcnators were nominated by 
the cenſors *, . 


* They were named at firſt by the conſuls, 


An 
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An exorbitant authority ſuddenly conferred 
upon A citizen 1n a republic, produces a monarchy; 
or ſomething more than a monarchy. In the lat- 
ter the .laws have provided for, or in ſome mea- 
ſure adapted:themielves to the conſtitution j; and. 
the principle of government checks the monarch ; 
but in a republic where a private citizen has ob- 
tained .an exorbitant power ,*, the , abuſe of this 
power is much greater, becauſe the laws fore{aw it 
not, and: conſequently made no provition againſt 
it: <2 bo | 
. There 1s an exception to this rule when the.con- 

ſtitution is ſuch as to have immediate need of a 

magiſtrate inveſted with an exorbitant power, Such 

was Rome with her dictators, ſuch is Venice with: 
her ftate-inquiſitors ; theſe are formidable magi(- 
trates, who reſtore, as it were by violence, the 
ſtate to its liberty. But '/how comes it that .thele 
magiſtrates are ſo very different in theſe two repu- 
blics? Is it becauſe Rome ſupported the remains 
of her ariſtocracy againſt the people ; whereas Ve> 
nice employs her ftate-inquiſitors to maintain 
her ariſtocracy againſt the .nobles. 'The con- 
ſequence was, that at Rome the dictatorſhip could 
be only of a. ſhort duration, becauſe the people 
at through paſſion and violence, and not with 
defign. It was neceſſary that a magiſtracy of this 
kind ſhould be exerciſed with luſtre and pomp, . be-: 
cauſe the buſineſs was to intimidate, and not to pu- 
niſh the people. It was alſoneceflary that the dic- 
tator ſhould be created only for ſome particular at- 
fair, and for this only ſhould have an unlimited au- 
thority, becauſe he was always created upon ſome 
ſudden emergency, On the contrary, at Venice 
they have occaſion for a permanent magiſtracy ; 


* This is what ruined the republic of Rome, See 
Conſiderations on the cauſes of the grandeur and de+ 
cline of the Romans, Yee rg Ee £1] 

VoL. TI, * . for 
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for here it 1s that deſigns may be commenced, con- 
tinued, ſuſpended, reſumed ; that the ambition of 
a ſingle perſon becomes that of a family, and the 
ambition of one family that of many. 'They have 
occaſion for a ſecret mapg' racy, becauſe the 
crimes they puniſh, are hatcaed in ſecrecy and fi- 
lence, This magiſtracy muſt have a general in- 
quiſition, by reaſon their buſineſs is not to put a 
ſtop to known evil, but to prevent the unknown, 
In fine, the latter magiſtracy is appointed in or- 
der to puniſh ſuſpe&ed crimes ; and the former 
uſed rather menaces than puniſhment even for 
crimes that were openly avowed by their authors, 
In all magiſtracies, the greatneſs of the power muſt 
be compenſated by the brevity of the duration. This 
moſt legiſlators have fixed to ayear; a longer ſpace 


would be dangerous, and a ſhorter would be con- 


trary to the nature of the thing. For who is it that 
in the management even of his own domeſtic af- 
fairs would be thus confined? At Raguſa * the 
chief magiſtrate is changed every month, the 0- 
ther officers every week, and the governour of the 
caſtle every day, But this can take place only in a 


ſmall republic environed + by formidable powers, 


who might eaſily corrupt ſuch petty and infignifi- 
cant magiſtrates, | HR. [1 £ 
The beſt ariſtocracy is that in which thoſe who 
have no ſhare in the legiſlature, are ſo few and in- 
conſiderable, that the governing party have no in- 
tereſt in oppreſſing them, Thus when Antipater | 
made a law at Athens, that whoſoever was not 


worth two thouſand drachms, ſhould have no 


power to vote, he formed by this means the beſt 
ariſtocracy poſſible ; becauſe this was ſo ſmall a 


* Tournefort's voyages. | | 

+ At Lucca the magiſtrates are choſen only for two 
months, | Ws 

t Diodorus lib, xviii, p. 601, Rhodoman's ng. 

| | um 
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ſum as excluded very few, and not one of any 
rank or conſideration in the city. Ariſtocratical 
families ought therefore, as much as poſflible, to le- 
vel themſelves in appearance with the people. 'The 
more an ariſtocracy borders on democracy, the 
nearer it approaches to perfection ; and the more 
it is imperfect, in proportion as it draws towards 
monarchy. | 

But the moſt imperfect of all, is that in which 
the part of the people that obeys, is in a ſtate of 
civil ſervitude to thoſe who command, as the ari- 


ſtocracy of Poland, where the peaſants are flaves 
to the nobility. 


CHAP. IV. 


Of the relation of laws to the nature of monarchical 
government, | 


"THE intermediate, ſubordinate, and dependent 

powers, conſtitute the nature of monarchical 
government, I mean of that in which a ſingle per- 
{on governs by fundamental laws. I ſaid the inter- 
mediate, ſubordinate, and dependent powers. In faCt, 
in monarchies the prince is the ſource of all power 
pole! and civil, Theſe fundamental laws neceſ- 
arily ſuppoſe the intermediate channels through 
which the power flows : for if there be only the 
momentary and capricious will of a ſingle perſon 
to govern the ſtate, nothing can be fixed, and of 
courſe there can be no fundamental law. 

The moſt natural, intermediate, and ſubordinate 
power is that of the nobility. This in ſome meaſure 
ſeems to be effential ro a monarchy, whoſe funda- 
mental maxim is, no monarch, no nobility ; no nobili- 
ty, no monarch; but there may be a deſpotic prince. 

There are men who have endeavoured in ſome 
countries in Europe to aboliſh all the juriſdiction 
of the nobility; not perceiving that they were 

FS. - driving 


20 THE.-SPIRIT - Book II, 


driving at the very thing that was done by the par- 
liament of England. Aboliſh the privileges of the 
lords, of the clergy, and of the cities in a monar- 
chy ; and you will ſoon have a popular ſtate, or 
clie a defſpotic government, Pf I I 

'The courts. of a confiderable kingdom in Europe 
have, for many ages, been ſtriking at the patrimo- 
nial juriſdiction of the Lords and clergy, We do 
not pretend to cenſure: theſe ſage magiſtrates ; but 
we leave it to the public to judge, how far this 
may alter the conſtitution. 

Far am | from being prejudiſed in favour of the 

privileges of the clergy; however, I ſhould be 
glad their jurildiftion were once fixed, The 
- queſtion 1s not, Whether their juriſdiction was 
juſtly eſtabliſhed ; but, Whether it be really eſta- 
bliſhed ; whether it conſtitutes a part of the laws 
of the country, and 1s in every reſpe&t relative to 
thoſe laws ; whether between two powers acknow- 
ledged independent, the conditions ought not to 
be reciprocal ; and whether it is not equally the 
duty of a good ſubject to defend the prerogative of 
the prince, as to maintain the limits which from 
time immemorial he has preſcribed to his autho- 
rity. | 
Though the eccleſiaſtic power is fo dangerons in 
a republic, yet it is extremely proper in a monar- 
chy, eſpecially of the abſolute kind. W hat would 
become of Spain and Portugal ſince the ſubverſion 
of their laws, were it not for this only barrier a- 
gainſt the incurſions of arbitrary power ? A barrier 
that is always uſeful when there is no other ; for. 
as a deſpotic government is productive of the moſt 
frightful calamities to human nature, the very evil 
that reſtrains it, is beneficial to the ſubject. 

As the ocean which ſeems to threaten to over- 
flow the whole earth, is ſtopped by weeds and by 
little pebbles that lie ſcattered along the ſhore; fo 
monarchs whoſe power ſeems unbounded, are re- 

: | y ſtrained 
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ſtrained by the ſmalleſt obſtacles, and ſuffer their 
natural pride to be ſubdued. by ſupplication and 
rayer. 
| The Engliſh, to favour ther liberty, have abo- 
liſhed all the intermediate powers of which their 
monarchy was compoled. "They have a great deal 
of reaſon to be jealous of this hberty ; were they 
evcr to be fo unhappy as to loſe it, they would be 
one of the moſt 1ſervile nations upon earth, 

Mr, Law, through ignorance both of a republi- 
ean and monarchical conſtitution, was one of the 
reateſt promoters of ablohate power that ever was 
_ in Europe. Befides the violent and extra- 
ordinary changes owing to his direction, he wanted 
to ſuppreſs all the intermediate ranks, and to abo- 
lith the political communities. He was diffolving 
* the monarchy by his chimerical reimburſements, 
and ſeemed as if he wantcd to buy again even the 
very conſtitution. rel | 

It is not enough to have intermediate powers in 
a monarchy; there muſt be alſo a depoſitary of 
the laws. 'Fhis depoſitary can be only the pohirical 
bodies who promulge the new laws, and revive the 
obfolete. 'Fhe narural ignorance! of the nobility, 
their indolence, and contempt of civil government, 
require there ſhould be a body inveſted with a 
power of reviving the laws which would be other- 
wife buried in oblivion. The prince's council are | 
not a proper depofitary. "They are naturally the 
depoſfitary of the momentary will of 'the prince, 
and not of the fundamental laws. Beſides, the 
prince's council is continually changing ; it is nei- 
ther permanent 'nor numerous : neither has it 
a ſufficient ſhare of the confidence of the people; 
conſequently it is incapable to ſet thern right in dif- 


* Ferdinand king of Arragon made himfelf grand- 
| _ of the orders, and that alone changed the con- 
itution, | | 


ficult 
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ficult conjunCtures, or to reduce them to proper 
obedience, | | | 

Deſpotic governments, where there are no fun- 
damental laws, have no ſuch kind of depoſitary, 
Hence it 15 that religion has generally ſo much in- 
fluence in thoſe countries becaule it forms a kind 
of permanent depoſitary ; and if this cannot be 
ſaid of religion, it may of the cuſtoms that are re- 
ſpected inſtead of laws, 


CH: APV; 
Of the laws relative to the nature of a deſpotic 
government, 


PROM the nature of deſpotic power it follows, 
that the fingle perſon inveſted with this power, 
commits the execution of it alſo to a fingle perſon. 
A man whom his ſenſes continually inform, that 
he himſelf is every thing, and his ſubje&ts nothing, 
is naturally lazy, voluptuous, and ignorant. In 
conſequence of this he negle&s the management 
of public affairs: But were he to commit the ad- 
miniſtration to many, there wonld be continual 
diſputes among them ; each would form intrigues 
to be his firſt ſlave, and he would be obliged to 
take the reins into his own hands. It is there- 
| fore more natural for him to reſign it to a vizir *, 
and to inveſt him with the ſame power as himſelf. 
The creation of a vizir is a fundamental law of . 
this government. | 
It is related of a pope, that he had raiſed an in- 
finite number of difficulties againſt his election, 
from a thorough conviction of his incapacity. At 
length he was prevailed on to accept of the pontifi- 
cate ; and refigned the adminiſtration entirely to 
* The eaſtern kings are never without vizirs, fays 
Sir John Chardin, bh 
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his nephew. He was ſoon ſtruck with ſurpriſe, and 
ſaid, 1 ſhould never have thought that theſe things 
were ſo eaſy. The ſame may be ſaid of the princes 
of the Eaſt, who, being bred in that priſon where 
their eunuchs enervate both their hearts and un- 
derſtandings, and where they are frequently kept 
ignorant even of their high rank, when drawn 
forth in order to be placed upon the throne, they 
are at firſt amazed : but as ſoon as they have cho- 
ſen a vizir, they abandon themſelves in their ſera- 
glio to the moſt brutal paſſions, purſuing, in the 
midſt of a proſtituted court, the moſt capricious 
extravagancies z they could then never have dream- 
ed to find matters fo caly, | 

The greater the extent of an empire, the greater 
' is the ſeraglio ; and conſequently fo much the more 
is the prince intoxicated with pleaſure, Hence the 
more nations ſuch a prince has to govern, the leſs 
he attends to the government; the greater his affairs, 
| theleſs hemakes them the ſubject of his deliberations, 


, BOOK IL 
Of the principles of the three kinds of go- 


vernment. 
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Diference between the nature and principle of go- 
|  vernment. | 


AFTER having examined the laws relative to 
' the nature of each government, we muſt in- 
eſtigate thoſe that relate to its principle. 
There is this difference * between the nature 


* This is a very important diſtin&tion, from whence 
| Hall draw a great many conſequences ; for it is the 
key of an infinite number of laws, | 


— 


and 
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and principle of government ; its nature. is that by 
which it is conftituted, and its principle that by 
which it is made to act. One is its particular ſtruc- 
ture, and the other the human paſtions which ſet 
It in'motion. 

Now, laws ought to be no lefs relative to the 
principle than to the nature of each government, 
We muſt therefore inquire into this principle, 
which ſhall be the ſubject of this third book. 


CHAP. I. 
Of the principle of different governments. 


I HAVE already obſerved that it is the nature of 

a republican government, that either the collec- 
tive body of the people, or particular families, 
ſhould be poſſefied of the ſovereign power : of a 
monarchy, that the prince ſhould have this ſove- 
reign power, but jn the execution of it ſhould be 
directed by eſtablithed laws : of a deſpotic govern- 
ment, thart a ſingle perſon ſhould rule according to 
. his own will and caprice. No more do I want to 
enable me to diſcover their three principles : theſe 
are from thence-moſt naturally derived. 1 ſhall be- 
gin with a republican government, and in particu- 
lar with that of democracy. | 


CH AP. II. 
Of the principle of democracy, 


"THERE is no great ſhare of probity neceſſary to 
+ ſupport a monarchical or deſpotic government. 
'The force of laws in one, and the princes arm in 
the other, are ſufficient to direft and maintain the. 
whole. Burt in a popular ſtate, one ſpring more 1s 
neceſlary, namely VIRTUE, 
What I have here advanced, is confirmed by the 
| unanimous 
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unanimous teſtimony of hiſtorians, and is extreme- 
Iy agreeable to the nature of things. For it is clear, 
that in a monarchy, where he who commands the 
execution of the laws generally thinks himſelf” a- 
bove them, there is leſs need of virtue than in a 
popular government, where the perſon intruſted 
with the execution of the laws, is ſenſible of being 
ſubje& himſelf to their direCftion. | | 
Clear it is alſo, that a monarch, who through 
bad advice or . indolence ceaſes to enforce the exe- 
cution of the laws, may cafily repair the evil : he 
has ony to follow other advice, or to ſhake off 


T aa ST TY ED 


| * Cromwell, 
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red every day her. chains ; the blows ſhe ſtruck; 
were levelled againſt the tyrants, but not at the ty- 
Fanny. 

The politic Greeks, who lived under a popular 
government, knew no other ſupport but virtue, 
The modern inhabitants of that country are entire- 
ly taken up with manutactures, commere, finances, 
riches, and luxury. | 

When virtue is baniſhed, ambition invades the 
hearts of thoſe who are diſpoſed to receive it, and 
avarice poſlſefles the whole community, 'The de- 
fires now change their objects ; what they were 
fond of before, becomes indifferent ; they were 
free, while under the reſtraint of laws, they will 
now be free to act againſt law; and as every citi- 
Zen is like a flave eſcaped from his mafter's houſe, 
what was a maxim of equity, they call Rigour ; 
what was a rule of ation, they call Conſtraint ; 
and to precaution they give the name of Fear. Fru- 
gality, and not the thirſt of gain, now paſſes for 
Avarice. Formerly the wealth of individuals conſti- 
tuted the public treafure ; but now the public trea- 
ſure is become the patrimony of private perſons. 
The members of the commonwealth riot on the 
public ſpoils, and its ſtrength is only the power of 
- lome citizens, and the licentiouſneſs of the whole 
community. | 

Athens was poſſefied of the ſame number of 
| forces, when ſhe triumphed with ſo much glory, 
and when with ſo much infamy fhe was enſlaved. 
She had twenty thouſand citizens *, when ſhe de- 
fended the Greeks againſt the Perſians, when ſhe 
contended for empire with Sparta, and invaded vi- 
cily, She had twenty thouſand when Demerrius 
Phalerius numbered them +, as ſlaves are told by 

* Plutarch in Pericles. Plato in Critia. | 

+ She had at that time twenty thouſand citizens, 
ten thouſand ſtrangers, and four hundred thouſand 
flaves, See Athenzus, book 6. . 

| tnc 
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the head in a market, When Philip attempted to 
reign in Greece, and appeared at the gates of A- 
thens *®, ſhe had even then loſt nothing but time. 
We may ſee in Demoſthenes how difficult it was to 
awake her; fſhe dreaded Philip not as the enemy 
of her liberty, but of her pleaſures +. This famous 
city, which had withſtood ſo many defeats, and 
after having been ſo often deſtroyed, had as often 
riſen out of her aſhes, was overthrown at Chxro- 
nea, and at one blow deprived of all hopes of re- 
ſource, What docs it avail her that Philip ſends 
back her priſoners, if he does not return her men ? 
It was ever after as caſy to triumph over the Athe- 
nian forces, as it would have been ditficult to tri- 
umph over her virtue, 

How was it poſſible for Carthage to maintain her 
ground ? When Hannibal, upon his being made 
prztor, endeavoured to hinder the magiſtrates from 
plundering the republic, did not they complain of 
him to the Romans ? Wretches, who wanted to be 
citizens without a city, and to be beholden for their 
riches to their very deſtroyers ! Rome ſoon inſiſted 
upon having three hundred of their principal citi- 


zens as hoſtages ; ſhe obliged them next to ſurren- 


der their arms and ſhips ; and then ſhe declared 
_ war againſt them f. By the efforts made by this 
defenceleſs city, when reduced to deſpair, one may 


judge of what ſhe might have done in her full 


ſtrength, and aſſiſted by virtue. 


* She had then twenty thouſand citizens. See De- 
moſthenes in Ariſtog, 


+ They had paſſed a law hich had rendered it a 


capital crime for any one to propoſe applying the m9- 
acy defigned for the theatres, 'to the military ſervice: 
L This war laſted three years, 


-* 
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CHAP. IV: 
Of the printiple of ariſfloeracy. 
A? virtue is neccflary in a popular government, 
> ſoit is neceſſary alſo under an ariſtocracy. 
True it is that in the latter it is not fo abſolutely 
requiſite, 8 op FLate ae IS 
he people, who in reſpect to the nobility-are 
the ſame as the ſubjects with regard to the monarch, 
are reſtrained by their laws. 'They have therefore 
leſs occaſion for virtue than the people in a 
democracy. But how are the nobility to be re- 
ſtrained ? Thoſe who are to execute the laws a- 
gainſt their colleagues, will immediately perceive 
they are aGting againſt themſelves. Virtue 15 there- 
fore neceflary in this body by the very nature of 
the conſtitution. re a CEE 
An ariftocratical government has within itſelf a 
certain ſtrength which a democracy has not, The 
nobles form a body, who by their prerogative and 
through particular intereſt, reſtrain the people ; ir 
is ſufficient here that there are laws in being to ſeo 
them executed, . eat red ets 
But however eaſy it is for the body of the nobles 
to contain the people within bounds, in the ſame 
degree is it difficult to contain themſelves *. Such 
is the nature of this conſtitution, that it ſeems to 
ſubject the very ſame perſons to the power of the 
laws, and to exempt them. Mt £6 | 
Now, ſuch a body as this can reſtrain, itſelf only 
two ways ; either by a very eminent virtue, which 
puts the nobility in ſome meaſure on a leyel with 
the people, and may be the means of forming a 
great republic; or by an inferiour virtue, which 
 *® Public crimes may be puniſhed, becauſe it is, 
2 common concern ; but private crimes will go unpu- 
niſhed, becauſe it is a common intereſt not to punith 


them, | | 
conſiſts 
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conſiſts in a certain moderation that puts them ar 
leaſt upon a level with one another, and on this 
their preſervation depends, _ Ws 

Moderation is therefore the very ſoul of this go} 
vernment 3 a moderation I mean founded on vir» 
tue, not that which procceds from indolence and 
puſillinimity, 

CH AF V; 
That wirtue is not the principle of a monarchical gas 
vernment, 


TN. monarchies, policy makes people do great 

things with as little virtue as the can. Thus in 
the fineſt machines, art has contrived as few move- 
ments, ſprings, and wheels, as poſlible. 

The ſtate ſubſifts independently of the love of 
our country, of the thirſt of true glory, of 
{elf-denial, of the ſacrifice of our deareſt inte- 
reſts, and of all thoſe heroic virtues which we ad- 
mire in the ancients, and which to us are known 
only by ſtory. | gs 

The laws ſupply here the place of thoſe virtnes ; 
they are by no means wanted, and the ſtate diſpen- 
ſes with them : an aCtion performed hete in ſecret 
'1s in ſome meaſure of no conſequence. 

_ Though all crimes be in their own nature pu- 
blic, yet there is a diſtinftion between crimes that 
_ are really public, and thoſe that are private, which 

are ſo called, becauſe they are more injurious to 
ndividuals than to the whole ſociety. 

Now, in republics, private crimes are more pu- 
blic, that is, they attack the conſtitution more 
than they do individuals ; and in monarchies pu- 
blic crimes are more private, that is, they are more 
prejudicial to private people than to the conſtituti- 
AD L | | 


I beg 


1 — 
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T beg that no one will take this amiſs; my ob- 
{ervations are founded on the unanimous teſtimony 
of hiſtorians, I am not ignorant that. virtuous 
princes are no ſuch very rare fight ; but I venture 
to aflirm, that in a monarchy it is extremely dift- 
cult for the people to be virtuous *, 

Let us compare what the hiſtorians of all apes 
have ſaid concerning the courts of monarchs ; let 
us recolle& the converſations and ſentiments of 
people of all countries, in reſpect to the wretched 
character of courtiers; and we ſhall find, that 
theſe are not mere airy ſpeculations, bur things 
confirmed by a fad and melancholy experience. - 

Ambition joined to idleneſs, and baſeneſs to 
pride ; a defire of obtaining riches without labour, 
and an ayerfion to truth ; flattery, treaſon, perfidy, 
violation of engagements, contempt of civil duties, 
fear of the prince's virtue, hope from his weakneſs, 
but above all, a perpetual ridicule caſt upon virtue, 
are, I think, the characteriſtics by which molt 
courtiers in all ages and countries have been con- 
ſtantly diſtinguiſhed. Now, it is exceeding difh- 
cult for the leading men of the nation to be knaves, 
and for the inferiour ſort of people to be honeſt; 
for the former to be cheats, and for the latter to 
reſt ſatisfied to be only dupes. 

Bur if there ſhould chance to be ſome unlucky ho- 
neſt man + among the people, Cardinal Richlieu 
in his political teſtament + ſeems to hint that a 

* I ſpeak here of political virtue, which is a moral 
virtue as it is direted to the public good; very little 
of private moral virtue ; and not at all of that virtue 
which relates to revealed truths, This will appear 
better, book 5. chap. 2. 

+ This is to be underſtood in the ſenſe of the pre: 
ceding note, | | 

+ This book was written under the inſpeCtion, and 
from the memoirs of Cardinal Richlieu by Meff, de 
Bourſeis and de —, who were ſtrongly his adherents. ' 
prince 
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prince ſhould take care not to employ him *. 50 
true it is that virtue is not the ſpring of this go- 
vernment |! 


G:H 4 £:Y4 
Tn what manner virtue is ſupplied in a monarchical 
government, 


UT it is high time for me to have done with 
this ſubject, leſt I ſhould be ſuſpected of writ- 

ing a ſatire againſt monarhical government, Far 
be it from me ;z if monarchy wants one ſpring, it is 
provided with another. Honour, that is, the 
prejudice of every perſon and every rank, ſupplieth 
the place of virtue, and is every where her repre- 
ſentative ; here it is capable of inſpiring the moſt 
glorious aCtions, and joined withthe force of laws 
may lead us to the end of government, as well as 
virtue itſelf, 
Hence, in well-regulated monarchies, they are 
almoſt all good ſubje&ts, and very few good men ;. 
tor to be a good man, a good intention 1s necel-. 


fary F. 


CHAP. VE... 
Of the principle of a monarchy, 
A Monarchical government ſuppoſeth, as we. 


** have already obſerved, preeminences, and 
ranks, and likewiſe a noble deſcent. Now, as it 


15 the nature of honour to aſpire to preferments 


and diſtinguiſhing titles, it is therefore properly 
placed in this government. * _. :; 


* We muſt not, ſays he, employ people of mean 


extraQtion ; they are too auſtere and difficult. 
7 See the note, p. 30. 


Ambition 


' 
: 
[ 
/ 
' 
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Ambition is pernicious in a republic, But ina 
monarchy it has ſome good effetts ; it gives life to 
the government, and is attended with this advan- 
tage, that it is no way dangerous, becauſe it may 
be continually checked. | 

It is with this kind of government as with the ſy- 
ſtem of the univerſe, in which there is a power that 


_ conſtantly repels all. bodies from the centre, and 


a power of gravitation that attracts them to it. Ho- 
nour ſets all the parts of the body-politic in motion z ' 
by.its very action it conneC&ts them ; and thus each 
individual advances the public good, while he only 
thinks of promoting his own particular intereſt, 
True it is, that, philoſophically ſpeaking, it is a 
falſe honour which moves all the parts of the go- 
vernment ; but even this falfe honour is as uſeful 


to the public, as true honour could poflibly prove 


to private people. | 

It-is not a very great point, to oblige men to 
perform the moſt difficult aftions, ſuch as require 
a great degree of fortitude and ſpirit, without any 
other recompence, than the fame and "reputation 
ariſing from the aCftions themſelves ? | 


CHAP; VIIL 
That honour is not the principle of deſpotic government, 


poNoVvR is far from being the principle of de- 
- ſpotic government : men being here all upon 
a level, no one can prefer himſelf to another ; men, 


being here all ſlaves, can give themſelves no pre- 


ference at all. ; 
Beſides, as honour has its laws and rules, as 1t 
knows not how to ſubmit, as it depends in a great 
meaſure on 4 man's own caprice, and not on that of 
another perſon ; it can be found only in countrics 
in which the conſtitution is fixed, and where they 
are governed by ſettled laws, DT 
How 


/ 
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How can a deſpotic prince bear with any ſuch 
thing as honour ? Honour glories in contempt of 
life, and here the prince's whole ſtrength conſiſts 
in the power of taking it away. How can honour 
ever bear with a deſpotic prince? It has its fixed 
rules, and conſtant caprices ; but a deſpotic prince _ 
is directed by no rule, and his own caprices deſtroy 


.. all others. | 


Honour therefore, a thing unknawa in defpotic go- 
vernments, where very often they have not ſo much 
as a fir word to exprets it *, is the prevailing principle 
in monarchies ; here it gives life to the whole body 
politic, to the laws, and even to the virtues them- 


ſelves. a 


Om n=cmmummpunnuw _mn______—___—_—_—_—_—_—_—_—__ IE 


CHA-P.-IX. 
Of the principle of defpotic government, 


9 virtue is neceſſary in a republic, and in a mo- 

E narchy honour; fo fear is neceſſary in deſpo- 
tic government : with regard to virtue, there is no 
occalion for it, and honour would be extremely 
dangerous. ; 

Here the immenſe power of the prince is devolv- 
ed entirely upon thoſe to whom he is pleaſed to 
intruſt it, Perſons capable of ſetting a value upon 
themſelves would be likely to create revolutions, 
Fear muſt therefore deprefs their ſpirits, and ex- 
tinguiſh even the leaſt ſenſe of ambition. 

A moderate government may, whenever It 
pleaſes, and without any danger, relax its ſprings ; 
It ſupports itfelf by its laws, and by its own force. 
But when a deſpotic prince ceaſes one ſingle mo- 
ment to lift up his arm, when he cannot inſtantly 
demolith thoſe whom he has intruſted with the 
firſt poſts and employments +, all is over ; for 


* See Perry, Þ. 447- 
+ As it often happens in a military ariſtocracy. 
Vor, I. + Ge as 
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as fear, the ſpring of this government, no longer 
ſubſiſts, the people are left without a protector. 
It is probably in this ſenſe the Cadis maintained 
that the Grand Signor was not obliged to keep. 
his word or oath, when he limited thereby his au- 
thority #, 
It is neceſſary that the people ſhould. be judged 
by laws, and the great men by the caprice of the 
prince ; that the lives of the loweſt ſubjects ſhould 
be ſafe, and the baſhaw's head always in danger. 
We cannot mention theſe monſtrous governments 
without horrour. The Sophi of Perfia dethroned 
in our days by Mahomet the ſon of Miriveis, faw 
the conſtitution ſubverted before this revolution, 
becauſe he had been too ſparing of blood +. 
Hiſtory informs us, that the horrid cruelries oft 
Domitian ſtruck ſuch a terrour into the governours, 
that the people recovered themſelves a little under 
his reign #. Thus a torrent lays one fide of a whotc 
country waſte, and on the other leaves fields un- 
touched, where the eye is refreſhed with the 
ſight of ſome diſtant meadows: 


> 


CHAP. 2A. 
Diference of obedience in moderate and deſpotic gt- 


vernments. 


| fad deſpotic ſtates the nature of the government 
” requires the moſt paſlive obedience ; and when 
once the Prince's will is made known, it ought in- 
fallibly to produce its effect. 


* Ricault on the Ottoman empire. 

+ See the hiſtory of this revolution by Father Du 

Cerceau, | 

+ His was a military government, which is one of 
the on of deſpotic governments. f 

ere 
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Here they have no limitations or reſtritions, no 
mediums, terms, equivalents, parleys, or remon- 
ſtrances ; nothing equal or better to propoſe : man 
is 4 creature that ſubmits to the abſolute will of a 
creature like himſelf, 

In a country like this, they are no more allowed 
to repreſent their fears in reſpe& to a future event, 
than to excuſe their bad ſucceſs by the capriciouſ- 
neſs of fortune. Man's portion here, like that of 
beaſts, is inſtinct, compliance, and puniſhment, 

Little does it then avail to plead the ſentiments 
of nature, reſpe&t for a father, tenderneſs for a 
wife and children, the laws of honour, or an ill 
ſtate of health; the orders are given, and that is 
ſufficient. 

In Perfia, when the king has condemned a per- 
ſon, it is no longer lawful to mention his name, 
or to intercede in his favour. Though he were 
drunk and beſide himſelf, yet the decree muſt be 
executed *; otherwiſe he would contraditt him- 
ſelf, and the law admits of no contradiction. This 
has been the way of thinking in this country in all 
ages; as the order which Ahaſuerus gave to ex- 
terminate the Jews, could not be revoked, they 
contrived to allow them the liberty of defending 
themſelves, 

There is one thing, however, that may be op- 
poſed to the prince's will +; namely, religion. 
They will abandon a parent, nay they may kill 
him, if the prince ſo commands; but he cannot 
oblige them to drink wine. The laws of religion 
are of a ſuperiour nature, becauſe they bind the 
prince as well as the ſubje&t. But, with reſpect to 
the law of nature, . it is otherwiſe ; the prince is no 
tonger ſuppoſed to be a man. | 

In monarchical and moderate ſtates, the power. 
_ b limited by its very ſpring; I mean, by honour, 


* Sce Sir John Chardin, + Ibid, 
, | E 2 which 
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which like a monarch reigns over prince and 
peopie. They will not here allege to their prince 
the laws of religion; a courtier would think this - 
would render him ridiculous. But the laws of ho- 
10ur will be alleged on all occafions. Hence arile 
the reſtrictions neceflary to obedience ; honour is 
naturally ſubject to whims, by which the ſubjc&'s 
obedience will be always directed, 

Though the manner of obeying be different in 
theſe two kinds of government, yet the power is 
the ſame. On which ſide ſoever the monarch turns, 
he inclines the ſcale, and is obeyed. 'The whole 
difference is, that in a monarchy the prince has 
the afliſtance of inſtruction, and his miniſters have 
a far greater capacity, and are far better verſed in 
affairs than the miniſters of a deſpotic government. 


_—_ ——— — ——— — ——— 


CHAP. XI. 


Refleflions on the foregoing. 
QUCH are the principles of the three forts of go- 
vernment : which does not imply that in a par- 
ticular republic they actually are, but that they 
ought to be virtuous : nor does it prove, that 1n a 
particular monarchy they are aCtuated by honour, 
or in a particular deſpotic government by fear; but 
that they ought to be directed by theſe principles, 

otherwiſe the government is imperſect. 


8 OO K-:-LV. 


That the laws of education ought to be rela- 
tive to the principles of government. 
ory CHAE L- 
Of the laws of education, 
"PHE laws of education are the firſt impreſſions 


we receive; and as they prepare us for _ 
1 > 


m—_ 


—_ 
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life, each particular family ought to be governed 
purſuant to the plan of the great family which 
comprehends them all, 

If the people in general have a principle, their 
conſtituent parts, that is, the ſeveral families, will 
have one alſo. 'The laws of education will be 
therefore ditferent in each ſpecies of government ; 
in monarchies they will have honour tor their ob- 
jet; in republics, virtue ; in deſpotic governments, 
tear, 

n_—_ ———— nn yep 
CHAP. IM. 


Of education in monarchies, 


JN monarchies the principal branch of education 

is not taught in colleges or academies, It in 
ſome meaſure commences, when we enter the 
world ; for this. is the ſchool of what we call 
honour, that univerſal preceptor which ought e- 
very where to be our guide. « 

Here it is that we conſtantly ſee and hear three 
things ; that we ſhould have a certain nobleneſs in 
cur virtues, a kind of frankneſs in our morals, and a 
particular politeneſs in our behaviour, 

The virtues we are here taught, are leſs what 
we owe to others, than to ourſelves ; they are not 
10 much what affimilates us to, as what diſtinguiſhes 
us from, our fellow-citizens. 

Here the actions of men are not judged as good, 
but as ſhining ; not as juſt, but as great; not as 

rcalonable, but as extraordinary. 

When honour here meets with any thing noble 
in our actions, it is either a judge that approves 
them, or a ſophiſt by whom they are excuſed. 

It allows of gallantry when united with the idea 
of ſenſible affetion, or with that of conquelt 
this is the reaſon why we never meet with fo {trict 
a purity of morals ia monarchies as in republican 
governments, | 

Ic 
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It allows of cunning and craft, when joined 
- with the idea of greatneſs of foul or importance of 
affairs; as tor inſtance, in politics with whoſe f- 
nefſes it is far from being offended, | 

It does not forbid adulation, but when ſeparate 
from the idea of a large fortune, and connetted 
only with the ſenſe of our mean condition, 

With regard to morals, I have obſerved that 
the education of monarchies. ought to admit of a 
certain franknelſs and open carriage. 'Fruth there- 
fore in converſation is a neceflary point, Burt is it 
for the ſake of truth? By no means. 'Truth is 
requiſite only becauſe a perſon habituated to vera- 
city has an air of boldneſs and freedom. In fact, 
a man of this ſtamp ſeems to lay a ſtreſs only on 

the things themſelves, and not on the manner in 
which others receive them. Lo 

Hence it is, that as much as this kind of frank- 
neſs is commended, ſo much that of the common 
people is deſpiſed, which has nothing but truth 
and ſimplicity tor its object. 

In fine, the education of monarchies requires a 
certain politeneſs of behaviour, Men born for ſo- 
ciety, are born to pleaſe one another ; and a per- 
ſon that would break through the rules of deco- 
rum, by ſhocking thoſe he converſed with, would 
1o far loſe the public eſteem as to become incapable 
of doing any good. 

Bur politeneſs, generally ſpeaking, does not de- 
rive its original from ſo pure a ſource. Ir riſes 
from a deſire of diſtinguiſhing ourſelves. It is pride 
that renders us polite : we feel a pleaſing vanity 1n 
being remarked for a behaviour that thows in ſome 
meaſure we are not meanly born, and that we have 
not been bred up with thoſe who in all ages have 
been conſidered as the ſcum of the people. 

Politeneſs, in monarchies, is naturalized at court. 
One man cxceflively great renders every body cle 


little. Hence that regard which is paid to our fel- 
JoW 
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low-ſubjects; hence that politeneſs, which is as pleal-. 
ing tO thoſe by whom, as to thoſe towards whom 
it is practiſed : becauſe it gives people to underſtand, 
that a perlon actually belongs, or at leaſt deferves . 
to belong, to the court, 

A court-air conſiſts in quitting a real for a bor- 

rowed greatneſs, 'Phe latter pleaſes the courtier 
more than his own. It inſpires him with a cerrain 
diſdainful modeſty, which ſhows itfelf externally, 
but whoſe pride diminiſhes inſenſfibly in proportion 
to its diitance from the ſource of this greatneſs. 
At court we find a delicacy of taſte in every 
thing, a delicacy ariſing from the conſtant uſe of 
the ſuperfluities of an affluent fortyne, from the 
variety, and eſpecially the ſatiety of pleaſures, 
from the multiplicity, and even confuſion of fancies, 
which, if they are but agreeable, are always well 
received, | ENS 

Theſe are the things which properly fall within 
the province of education, 1n order to form what 
we call a man of honour, a man poſiciſed of all the 
qualities and virtues requiſite in this kind of go- 
vernment, | 

Here it is that honour interferes with every 
thing, mixing even with people's manner of think- 
ing and feeling, and directing their very principles. 

To this whimſical honour it is owing that the 
virtues are only juſt what it pleaſes, and as it pleafes; 

it adds rules of its own invention to every thing 
_ preſcribed to us; it extends our limits or duties ac- 
cording to its own fancy, whether they proceed 
from religion, politics, or morality. 

Lhere is nothing ſo ſtrongly inculcated in mo- 
monarchies, by the laws, by religion, and honour, 
as ſubmiſſion to the prince's will ; but this very ho- 
nour tells us that the prince ought never to com- 
mand a diſhonourable action, becauſe this would 
render us incapable to ſerve him. 

Grillon refuſed to aflifinate the Duke of Guiſe, 

| a DO TIP x bur 
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but he offered Henry 1IT. to fight him. Afﬀter the 
maſlacre of St. Bartholomew, Charles IX. having 
ſent orders to all the governours in the ſeveral pro- 
vinces for the Hugonots to be murdered, Viſcount 
Dorte, who commanded at Bayonne, wrote thus 
to the king, * Sire, ameang the inhabitants of this 
town, and your Majejiy's troops, I could only find 
honeſt citizens and brave ſoldiers, but not one execu- 
tioner : we jointly therefore beſeech your Majeſty to 
command our arms and lives in things that are praii- 
cable. This great and generous foul lovked upon 
a baſe action as a thing impoſſible. 

'There is nothing that honour more ſtrongly re- 
commends to the nobility, than to ſerve their 
prince in a military capacity, In fact, this is thei: 
favourite profeflion, becauſc its dangers, its ſuccels, 
and even Its misfortunes, are the road to grandeur. 
And yet this very law of its own making, honour 
chuſes to explain z and if it happens to be affront- 
ed, requires or permits us to retire. | 

It infiſts alſo that we ſhould be at liberty either 
to ſeek or to reje&t employments ; a liberty which | 
it prefers even to an ample fortune, 

Honour therefore has its ſupreme laws, to which 
education is obliged to conform. 'The chief of 
theſe are, that we are allowed to ſet a value upon 
our fortune, but it is abſolutely forbidden to et a- 
ny value upon our lives. 

The ſecond is, that when we are raifed to a poſt 
or rank, we ſhould never do or permit any thing. 
which may ſeem to imply that we look upon our- 
{elves as inferiour to the rank we hoid. | 

The third is, that thoſe things which honour 
forbids are more rigourouſly forbidden, when 
the laws do not concur in the prohibition ; and 
' thoſe it commands are more ſtrongly infifted upon, 
when they happen not to be commanded by law. 


* See D*Aubigne's hiſtory, 


CHAP. 
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CHA'P.'. BM. 
Of education in a deſpotic government, 


A® education in monarchies tends only to raiſe 
and ennoble the mind, ſo in deſporic govern- 
ment its only aim is to debaſe it. Here it muſt ne- 
ceſlarily be ſervile z even. jn power ſuch an educa- 
tion will be an advantage, becauſe every tyrant is 
at the ſame time a ſlave. 

Exceſſive obedience ſuppoſes ignorance in the 
perſon that obeys : the ſame it ſuppoſes in him that 
commands; for he has no occaſion to deliberate, 
to doubt, to reaſon; he has only to will. 

| In deſpotic ſtates each houſe is a ſeparate go- 
vernment. As education therefore conſiſts chiefly 
in ſocial converſe, it myſt be here very much li- 
mited ; all it does is to ſtrike the heart with fear, 


and to imprint in the ynderſtanding a very ſimple 


notion of a few principles of religion, Learning 
here proves dangeroys, emulation fatal ; and as to 
virtue, Ariſtotle cannot think there is any one vir- 
 tue belonging to ſlaves ® ; if ſo, education in de- 
ſpotic countries is confined within a very narrow 
compaſs, 
Here therefore education is in ſome meaſure 
needleſs : to give ſomething one muſt take away e- 
very thing ; and begin with making a bad ſubject 
in order to make a good flave. | 
For why ſhould education take pains in forming 
2 good citizen, only to make him ſhare in the pu- 
blic miſery ? If he loves his country, he will ſtrive 
to relax the ſprings of government : if he miſcar- 
ries, he will be undone; if he ſucceeds, he muſt 


expoſe himſelf, the prince, and his country to ruin. - 


+ Polit, lib, I« | 
Vor, I. CHA 
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CHAP. IV. 
Difference between the effefts of ancient and modern 
education. © 
MJo>T of the ancients lived under govern- 
ments that had virtue for their principle ; and 
when this was in full vigour, they performed things 
unſeen in our times, and ſuch as are capable of a- 
{toniſhing our little ſouls. ? 
Another adyantage their education had over 
ours ; it never was effaced by contrary imprefſions, 
Epaminondas, the laſt year of his life, ſaid, heard, 
ſaw, and performed the yery ſame things as at the 
age in which he received the firſt principles of his 
education. EL OE nee 
In our days we receive three different or contrary 
educations, namely, of our parents, of our maſters, 
and of the world. What we learn in the latter, 
effaces all the ideas of the former. This in ſome 
meaſure ariſes from the contraſt we experichce be- 
tween our religious and worldly engagements ; 2 
thing unknown to the ancients. 


CHAP. V. 


Of education in @ republican government. 


T is in a republican government that the whole 

power of education is required. The fear of de- 
 ſpotic governments riſes naturally of itſelf amidit 
threats and puniſhments ; the honour of monar- 
chies is favoured by the paſſions, and favours them 
in its turn : but virtue is a ſelf-renunciation which 
is always arduous and painful. 


The 


VP 
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This virtue may be defined, the love of the laws 
and of our country. As this love requires a con- 
ſtant preference of public to private intereſt, it is 
the ſource of all particular virtues ; for they are 
nothing more than this very preference itſelf, 

This love is peculiarly proper to democracies. 
In theſe alone the government 3s intruſted to pri- 
vate citizens. Now, government is like every 
thing elſe; to preſerve it, we muſt love it. 

Has it ever been heard that kings were not fond 
of monarchy, or that deſpotic princes hated arbi- 
trary power ? | 

Every thing therefore depends on eſtabliſhing 
this love 1a a republic, and to inſpire it, ought to 
be the principal buſineſs of education : but the 
ſureſt way of inſtilling it into children, is for pa- 


tents to ſet them an example. = 
People have it generally in their power to com- 
municate their ideas to their children ; but they 
are ſtill better able to transfuſe their paſſions. 
_ If it happens otherwiſe, it is becauſe the impreſ- 
fions made at home are cffaced by thoſe they have 
received abroad, 
It is not the young people that degenerate : they 
are not ſpoiled till thoſe of maturer age are al- 
ready ſunk into corruption. | 


RENE ITUNES a 
.CH AP. VI. 
Of fame inſtitutions among the Greeks. _ 


THE ancient Greeks, convinced of the neceſſity 

that people who live under a popular govern- 
| nent ſhould be trained up to virtue, made very 
ſingular inſtitutions in order to inſpire it. Upon 
ſeeing in the life of Lycurgus the laws that legiſla- 
tor gave to the Lacedzmonians, I imagine I am 
teading the hiſtory of the Sevarambes. The laws 
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of Crete were the model of thoſe of Sparta; and 
_ thoſe of Plato a reformation of them. 

Let us reflect here a litt'e on the extenſive genius 
with which thoſe legiftators muſt have been endow- 
ed, to perceive that by ſtriking at received cuſtoms, 
and by confounding all manner of virtues, they 
ſhoulddiſplay their wiſdom to the univerſe. Eycur- 
gus, by blending theft with the ſpirit of juſtice, the 
hardeſt ſervitude with exceſs of liberty, the moſt 
rigid ſentiments with the greateft moderation, gave 
ſtability to his city. He ſeemed to deprive her of 
all her reſources, ſach as arts, commerce, money, 
walls : ambition prevailed among the citizens with- 
out hopes of improving their fortune ; they had 
natural ſentiments without the tie of a ſon, huſ- 
band, or father ; and chaſtity was ftript even of 
modeſty and ſhame. This was the road that led 
Hparta to grandeur and glory ; and fo infallible were 
her inſtitutions, that it ſignified nothing to gain 
a victory over her, without ſubvertmg her polity *. 
By theſe laws Crete and Laconia were governed. 
Sparta was the laſt that fell a prey to the Macedo- 
nians, and Crete to the Romans +. The Samnites 
had the ſame inftitutions, which furniſhed thoſe 
very Romans with the ſubjeE&t of four and twenty 
triumphs f. 

A character ſo extraordinary in the inſtitutions 


* Philopemen obliged the Eacedzmonians to 
change their manner of educating their children, be- 
ing convinced that if he did not take this meaſure, 
they would always have a great ſoul and a noblz 
heart, Plutarch, life of Philopamen. See Livy, b. 38. 

+ She defended her laws and liberty for the ſpace 
of three years. See the 98th, 99th, and 100th book 
of Livy, in Florus's epitomie. She made a braver re- 
ſiſtance than the greateſt kings. | | 

+ Florus, lib. 1. See, 


= 


of 
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of Greece, has ſhown itſelf lately ia the dregs and 
corruption of our modern times *®, A. very honeſt 
legiſlator has formed a people, tro whom probity 
ſcems as natural as bravery io the Spartans. Mr, 
Pena is a real Lycurgus; and though the former 
made peace his principal aim, as the latter did war, 
yet they reſemble one another in the ſingular way 
of living to which they reduced their people, in the 
alcendent they had over free men, in the prejudices 
they overcame, and in the paſſions they ſubdued. 

Another example we have from Paraguay. This 
has been the ſubject of an invidious charge againſt 
a ſociety that conſiders the pleaſure of command- 
ing as the only happineſs in life : but it will be al- 
ways a glorious undertaking, to render govern- 
ment ſubſervient to human happineſs +, 

It is glorious indeed for this fociety, to have 
been the firſt in pointing out to thoſe countries 
the idea of religion joined with that of humanity. 
By repairing the devaſtations of the Spaniards, fhe 
has begun to heal one of the moiſt dangerous 
wounds that the human ſpecies ever received. 

An exquiſite ſenſibility ro whatever the diſtin» 
ouithes by the name of honour, her zeal for a re- 
hgion which much more humbles thoſe who hear 
- than thoſe that preach it, have ſet her upon vaſt 
undertakings, which ſhe has accompliſhed with 
- facceſs. She has drawn wild people from their 
woods, ſecured them a maintenance, and clothed 
their nakednefs; and had ſhe only by this means 
improved the induſtry of mankind, it would have 
been ſufficient to eternize her fame. 

. Thoſe who ſhall attempt hereafter to introduce 


* 1n face Romuli, Cicero, 
+ The Indians of Paraguay do not depend on any 
particular lord ; they pay only a fifth of the taxes, 


and are allowed the uſe of fire arms to defend them- 
ſolves, | | 
ſuch 
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ſuch inſticutions as theſe, muſt eſtabliſh the com. 
munity of goods, as preſcribed in Plato's republic ; 
that high reſpe& he required for the gods; that 
ſeparation from ſtrangers for the preſervation of 
people's morals; and an extenfive commerce 
carried on by the community, and not by private 
citizens ; they mult give our arts without our luxy- 
Ty, and our wants without our deſires, 

They muſt profcribe money, the effeEt of which 
is to {well people's fortuncs beyond the bounds 
preſcribed by nature, to learn to preſerve for no 
purpoſe what has been idly hoarded up ; to multi- 
ply without end our defires, and to ſupply the fte- 
rility of nature, of whom we have received very 
ſcanty means of inflaming our paſſions, and of cor- 
rupting each other. 

_ *© 'The Epidamnians *, perceiving their morals 
« depraved by converſing with barbarians, choſe a 
* magiſtrate tor making all contracts and fales in 
&& the name and behalt of the city.” Commerce 
then does not corrupt the conſtitution, and the 
conſtitution does not deprive the ſociety of the ad- 
vantages of commerce. 


Mt OE CD CLE _ | 
-C.H-A: P.- - VII. 
Ts what caſe theſe ſingular inſtitutions may be of 
fervice, 
NSTITUTIONS of this kind may be proper in 
republics, becauſe they have virtue for their 
principle ; but to excite men to honour in monar- 
chies, or to imprint fear in deſpotic governments, 
leſs pains is neceflary. FD 
Beſides, they cannot take place but in a ſmall 


* Plutarch in his queſtions "concerning the Geeek 
affairs, _ | | | 
ſtate, 
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tate *, in which there is a poſſibility of a general 
education, and of training up the body of the 
ocople like a ſingle family. | 

The laws'of Minos, of Lycurgus, and of Plato, 
ſuppoſe a particular attention and care which the. 
citizens ought to have over one another's conduct. 
But an attention of this kind cannot be expected in: 


the confuſion and multitude of affairs in which a-_ 


large nation is intangled. fe ag 

In inſtitutions of this kind, money, as we have 
ahove obſerved, muſt be baniſhed. Bur in great. 
fycieties, the multiplicity, variety, embarraſſment, 


and importance of affairs, as well as the facility of 


purchaſing, and the ſlowneſs of exchange, require. 
4 common meaſure. In order to extend or ſupport 
qur power, we muſt be poſſefied of the means to 


which, by the unanimous conſent of mankind, . 


this power is annexed. / | - 
———_——_—_— 
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CH A P. VII. 


Explication of a paradox of the ancients, in reſpet ty 
2 manners. CL CN 


THAT judicious writer Polybius informs us, 


that Muſic was neceſſary to ſoften the manners 

of the Arcadians, who lived in a cold gloomy 
country ; that the inhabitants of Cynete, who 
 flighted muſic were the cruelleft of all the Greeks, 
and that no other town was fo immerſed in luxury 
and debaych. Plato' is not afraid to affirm, that 
there is no poſſibility of making a change in mulic, 
without changing likewiſe the frame of government, 
Ariſtotle, who ſeems to have wrote his politics on- 


ly in order to contradict Plato, agrees with him 


notwithſtanding, in regard to the power and in- 


Huence of muſic over the manners of the people. 


his was alſo the. opinion of Theophraſtus, of 


* Such as were formerly the cities of Greece. 
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Plutarch *, and of all the ancients; an opinion 
grounded on mature rcfieCtion ; being one of the 
principles of their politics F, Thus it was they e- 
nacted laws, and thus they required that cities 
ſhould be governed. 

'This I fancy may be explained in the following 
manner, It is obſervable, that in the cities of 
Greece, eſpecially thoſe whoſe principal object was 
war, all lucrative arts and profeſſions were conſi- 
dered as unworthy of a freeman.- Mz arts, ſays 
Xenophon ft, corrupt and enervate the bodies of theſe 
that exerciſe them ; they oblige them to ſit under a 
Shade or near the fire. They can find no leiſure, 
either for their friends, or for the republic, It was 
only by the corruption of ſome democracies that 
artiſans became freemen. This we learn from A- 
riftotle ||, who maintains, that a well-regulated re- 
public will never give them the right and freedom 
of the city F. 

Agriculture was likewiſe a ſervile profeſſion, 
and generally practiſed by the inhabitants of con- 
quered countries. Such as the Helotes among the 


| Lacedzmonians, the Periecians among the Cretans, 


the Penefles among the 'Theflalians, and other 
conquered + people in other republics. : 
n 


* Life of Pelopidas. | | 

+ Plato, in his fourth book of laws, ſays, that the 
przfettures of muſic and gymnaſtic exerciſes are the 
moſt important employments in the city; and in his 
Republic, book 2. ** Damon will tell you,” ſays be, 
« what ſounds are capable of inſpiring a meannels of 
« ſoul, inſolence, and the contrary virtyes.” 

F Book v, of memorable ſayings. 

[| Polit. book iii. chap. 4. =o | 

$ Diophantes, ſays Ariſtotle, Polit. chap. 7. made 2 
Jaw formerly at Athens, that artiſans ſhould be ſlaves 
to the republic. 


+ Plato likewiſe and Ariſtotle require ſlaves to 4 
the 
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In fine, every kind of low 'commerece * was in- 
famous among the Greeks ; as it obliged a citizen 
to ſerve and wait on a flave, on a fodgery on a 
ſtranger. This was a notion that claſhed with the 
ſpirit of Greek liberty : hence Plato + in his laws 


orders a citizen to be puniſhed if he attempted to 


concern himſelf with trade. , 

Thus in Greek republics the magiſtrates were 
extremely embarraſſed. They would not have the 
citizens apply themſelves to trade, to agriculture, 
or to the arts; and yet they would not have them 
idle $. They found therefore employment for 
them in gymnaſtic and military exerciles ; and none 
clſe were allowed by their inſtitution ||. Hence the 
Greeks muſt be conſidered as a ſociety of wreſtlers 
and boxers, Now, theſe exerciſes having a natural 
tendeney to render people hardy and fierce, there 
was a neceſlity for tempering them with others that 
might ſoften their manners $6. For this purpole, 
muſic, which influences the mind by means of the 
corporeal organs was extremely proper. It is a 


the land. Laws, bos# v. Polit. book vii. c. ro. Ir is true 
that agriculture was not every where exerciſed by 
flaves ; on the contrary, Ariſtotle obſerves, the beſt 
republics were thoſe in which the citizens themſelves 
tilled the land : but this was brought about -by the 
corruption! of the ancient governments, which were 
become democratical; for in earlier times the- cities of 
Greece were ſubjedt to an ariſtocratic government, 

* Cauponatio. | 7 

+ Bookli, 

+ Ariſtot, Polit. lib. 10, 


| Ars corporum excercendorum gymnaſtlica, variis certa* 


minibus terendorum padotritica, Ariſtot, Polit.1. viii. c. 3» 
Q Ariſtotle obſerves, that the children of the Lace- 
dzmonians, who began theſe exerciſes at a very tender 
age, contraed' from thence too great a ferocity and 
rudeneſs of behaviour, Ef tn Xs 


Vor.1, 77727" Med 
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kind of a medium between the bodily exerciſes that 
render men fierce and hardy, and ſpeculative ſcien- 
ces that render them unſoctable and four ; it can- 
not be ſaid that muſic inſpired virtue, for this 
would. be inconceivable : bur it prevented the ef- 
tects of a ſavage inſtitution, and enabled the foul to 
lj - have ſuch a ſhare in the education, as it could ne- 
| ver have had without the aſſiſtance of harmony. 
Let us fuppoſe amang ourſelves a ſociety of men 
| ſo paſſionately fond of hunting, as to make it 
| their {ole employment ; theſe people would doubt- 
leſs contract thereby a kind of rufticity and fierce- | 
neſs, Burt if they happened to receive a taſte for 
muſic, we ſhould quickly perceive a ſenfible differ- 
ence 1n their cuſtoms and manners. In ſhort, the 
exerciſes uſed by the Greeks excited only one kind 
. of paſſions, viz. fherceneſs, anger, and cruelty. 
But muſic excites them all ; and is able to inſpire 
the ſoul with a ſenſe of pity, lenity, tendernelis, 
and love. Our moral writers, who declaim fo ve- 
hemently againſt the ftage, ſufficiently demonſtrate 
the power of mulic over the ſoul. 

If the ſociety above mentioned were to have no 
other muſic than that of drums and the ſound ot 
the trumpet; would it not be more difficult 10 ac- 
compliſh this end, than by the more melting tones 
of ſofter harmony ? The ancients were therefore 
in the right, when under particular circumſtances 
they preferred one mode to another in regard to 
mManheni rot ous TM RE 8; Ee Labs 

But ſome will aſk, why ſhould mufic be pitched 
upon preferable to any other entertainment ? It 1s 
becauſe, of all ſenſible pleaſures, there is none 
that leſs corrupts the ſoul, We bluſh to read in 
Plutarch *, that the Thebans, in order to ſofteri 
the manners of their youth, authoriſed by Jaw 2 
paſſion that ought to be proſcribed by all nations 


* Life of Pelopidas. G 
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-+D'O OK: V, 
That the Laws given by the Le Cover ought 


to be relative $oxhe GARE of overnment. 


CH A P. l 
Idea of this book. 


TH AT the laws of education ought to be relative 
to the principle of each goverament, has been 
ſhewn in the preceding book. Now, the ſame may 
be faid of thoſe which the legiſlator gives to the 
whole ſociety. This relation of laws to this prin- 
ciple, ſtrengthens the feveral ſprings of govern- 
ment, a and this principle receives from thence, 10 
its turn, a new degree of ſtrength. And thus it is 
in phyſics ; action is always followed þy reaction. 

Our deſign 1 is to examine this relation in each go- 
rerament, "beginning with che republican ſtate, 
whoſe Pringle, is yirtue., ka 


What is meant by Virtue in a political late, 
IRTUE in a republic is a moſt ſimple thing ; it 


is a love for the republic; it is a Ne, 


and not a conſequence of acquired knowledge ; 
tenfation that may be ſelt by the meaneſt as well as 
by the higheſt perſon in the ſtate. When the com- 
mon people adopt good maxims, they adhere to 
them ſteadier than thoſe we call gentlemen. Ir is 
\ery rare that corruption commences with the for- 
mer; nay they frequently derive from their imper- 
fect lighr a ſtronger attachment to the eſtabliſhed 
laws and cuſtoms. 


Tae love of our country is conducive to a purity 
G 2 
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of morals, and the latter is again conducive to the 
love of our country. The leſs we are able to ſatis- 
fy our particular paſhons, the more we abandon 
ourſelves to thoſe of a general nature. How comes 
3t that monks are ſo fond of their order ? It is ow- 
ing to the very cauſe that renders the order inſup- 

to themfelves, 'Their rule debars them of 
all thoſe things by which the ordinary paſſions are 
fed ; there remains therefore only this paſſion for 
the very rule that torments them. 'The more auſtere 
it 1s, that 1s, the more it curbs their inclinations, the 


more force it gives to the only paſſion it leaves 
them. 


CHAP. I. 
What is meant by a love of the republic in a 
| democracy. 
LOVE of the republic in a democracy, is alove 

- + of the demacracy ; a love of the democracy iz 
that of equaliry, | 

A loye of the democracy is likewiſe that of fru- 
gality. As every individual ought to have here 
the ſame happineſs. and the ſame advantages, they 
ought conſequently to taſte the ſame pleaſures, 
and to form the ſame hopes ; which cannot be ex- 
pected but from a general frugality. The love of 
equality in a democracy, limits ambition to the ſole 
_ defire, the ſole hapineſs of doing greater ſervices t0 
our country than the reſt of our fellow-citizens. 
They cannot all render her equal ſervices, but 
they ought all to ſerve her with equal alacrity. At 
our coming into the world, we contract an 1m- 
menſe debt to our country, which we can never 
diſcharge. | 

Hence diſtin{tions ariſe here from the principle of 
equality, even when it ſeems to be removed by lig- 
nal ſervices, or ſuperiour abilities, "Tha 


The love of frugality limits the deſire of ' wealth 


to the attention requiſite for procuring necefſuies 
to our family, and ſuperfluites to our country. 
Riches give a power which a citizen canaot . uſe 
for himſelf, for then he would be no longer e- 
qual. They likewiſe pracure pleaſures which he 
ought not to enjoy, becauſe theſe would alſo fub- 
_ vert the equality. 

Thus well-regulated democracies, by eſtabliſhing 
domeſtic frugality, made way at the ſame tine for 
public expences, as was the caſe at Rome and A- 
thens when munificence and profuſion aroſe from 
_ the very fund of frugality, And as religion re» 
quires us to have pure and unſported hands when 
we make our offerings to the gods, the laws re» 
quire a frugality of lite ro enable us to be liberal to 
our country, | 

'The good ſenſe and happineſs of individuals de- 
pend greatly on the mediocrity of their talents and 
fortunes, "Therefore a republic, where the laws 
have placed many in a middliong ſtation, as it is 
compoſed of wiſe men, it will be wiſely governed ; 
as it is compoſed of happy men, it will be extreme- 
ly happy. 


C H'AP. IV, F.- 
In what manner the 512 of equality and frugality is 
TH? pIrE ., | 

PHE love of equality and of a frugal economy 

is greatly excited, by equality and frugaliy 

| themſelves, in ſocictics where both theſe virtues are 
eſtabliſhed by law. | | 

In monarchies and deſpotic. governments, no 

body aims at equality ; this does not ſo much as 

enter their thoughts ; they all aſpire to ſuperiority. 

People of the very loweſt condition deſire to FNEcgE 
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' from their obſcurity, only to lord it over their fel- 
{ow-ſabjects. | 
It is the ſame with reſpect to frugality. 'To love 
it we muſt practiſe and enjoy it. It is not thoſe 
who are enervated with pleaſure, that are fond of. 
a frugal life : were this natural and common, Al- 
cibiades would never have been the admiration of 
the univerſe. Neither is it thoſe who envy and ad- 
mire the luxury of the great ; people thar have 
preſent to their view none but rich-men or rich men 
miſerable like themſelves, deteſt their miterable 
condition, without loving or knowing the real 
term or point of miſery, | 
A true maxim it is therefore, that in order to 
love equality and frugality in a republic, theſe vir- 
 rues muſt have been previouſly eſtabliſhed by law, 


—— 


CHAP Y, 


In what manner the laws eflabiiſh equality in a 
ET democracy, 


OME ancient legiſlators, as Lycurgus and Ro- 
mulus, made an equal diviſion of lands, A 
ſettlement of this kind can never take place but u- 
pon the foundation of a new republic ; or when 
the old one is'ſo corrypt, and the minds of the 
people ſo diſpoſed, that the poor think themſelves 
obliged to demand, and the rich obliged to conſent 
to, a remedy of this nature, 

If the legiſlator, in making a diviſion of this 
kind, does not enact laws at the ſame time to ſup- 
port it, he forms only a temporary conſtitution ; 
inequality will break in where the laws have not 
precluded it, and the 'republic will be utterly un- 
done. | | | 
Hence, for the preſervation of this equality, it 1s 
| abſolutely neceſſary there ſhould be ſome regulati- 


on in reſpe&t to womens doweries, donations, fuc- 
ccfſions, 


CE C4 
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cefſions,, teſtamentary ſettlements, and all other 
forms of contracting. For were it once allowed to 
diſpoſe of our property to whom and how we pleaſ- 


ed, the will of each individual would diſturb the or- 


der of the fundamental law. 


Solon, by permitting the Athenians upon failure 


of iſſue * to leave their eſtates ro whom they pleaſ- 
ed, acted contrary to the ancient laws, by which 
the eſtates were ordered to continue in the family 
of the teſtator +; and even contrary to his own 


laws, for by aboliſhing debts he had aimed at equa». 


lity . 

The law which prohibited people's having two 
inheritances | was extremely well adapted for a de- 
mocracy, _ It derived its origin from the equal diſ- 
ribution of lands and portions made to each cit1- 
zen, The law would not permit a fingle man to 
poſleſs more than a ſingle portion. 

From the ſame ſource aroſe thoſe laws by which 
the next relation was ordered to marry the heireſs, 


This law was given to the Jews after the like Giitri- 


bution, Plato ||, who grounds his laws on this di- 
viion, made the fame regulation which had been 
received as a law by the Athenians. 


Art Athens there was a law whoſe ſpirit, i in my' 
opinion, has not been hitherto rightly underſtood. . 
It was lawful to. marry a ſiſter only by the father's 


tide, but it - was not permitted to marry a fiſter- by 
the ſame mother +. This cuſtom was originally 


owing 


* Plutarch, life of Solon, + Ibid. - 

t Phitolaus of Corinth made a law at Athens, that 
the number of the portions of land and that of inheri- 
tances ſhould be always the ſame, Arift, polit, lib. 11, 
. cap, 12, 

| Rebublic, book 8. | 

4 Cornelius Nepos in prefat. This kom began in 
the earlieſt times, Thus | Abraham ſays of Sarah, She 

15 
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_ owing to republics, whoſe ſpirit it was not to let 
two. portions of land, and conſequently two inheri. 
tances, devolve on the ſame perſon. A man that 
married his ſiſter only by his father's fide, could. 
inherit but one eſtate, namely, that of his father ; 
but, by marrying his ſiſter by the ſame venter, it 
might happen, that his fiſter's. father, having no 
male jſffue, might leave her his eſtate, and conſe- 
quently the brather that married her, might be pol- 
fefſed of two, 

Little will it avail to > object what Philo ſays *, 
that though the Athenians were allowed to marry 
a fiſter by the father's ſide and not by the mother's, 
yet the contrary practice prevailed among the La- 
cedzmonians, who were permiited to marry a fiſtcr 
by: the mother's fide, and not by the father's. For 
I find in Straba +, that at Sparta, whenever a wo- 
man married her brother, the had half his portion 
for her dowry. It is plain, that this ſecond law 
was made in order to prevent the bad conſequences 
of the firſt, That the eſtate belonging to tne fiſter's 
family might not devolve on the brother's, they 
gave half the brother's eſtate to the fiſter for her 
dowry. 

Seneca ft, ſpeaking of Silanns, who had married 
his ſiſter, ſays, that the permiflion was limited at 
Athens, but general at Alexandria, In a monar- | 
chical government: there was very Intle concern 

about any ſuch thing as. a diviſion. of eſtates. 
_ Excellent was that law, which, in order to main- 


is my liſter, my father' s daughter, but not my mother's. 
The ſame reaſons occafioned the eltabliſhing the ſame 
law among different nations, 
* De ſpecialibus legibus uw pertinent. ad Þracepla -: 
calogi, 
+ Lib. x. | 
| Athenis dimidiun h Joets Alexandrie tofum. Senecl 
: de morte Claudii, 
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tain this diviſion of lands in a democracy, ordained, 
that a father who had ſeveral children, thould pitch 
upon one of them to inherit his portion *, and give 
the others to be adopted by thoſe that lad no chil- 
dren, to the end that the number of citizens might 
always be kept upon an equality with that of the 
diviſions. - - | 

Phaleas of Chalcedon + contrived a very extraor- 
dinary method of rendering all fortunes equal, in 
a republic where there was the greateſt incquality, 
'This was, that the rich ſhould give fortunes with 
their daughters to the poor, but thould receive none 
themſelves 5 and that the poor ſhould receive mo- 
ney for their daughters, inſtead of giving them for- 
tunes, But I do not remember that a regulation 
of this kind-ever took place in any republic. It lays 
the citizens under fuch hard and odious conditions, 
as would make them deteſt the very equality which 
they deſigned to eſtabliſh. It is proper ſometimes 
that the laws ſhould not feem to tend 1o direttly to 
the end they propoſe. 

Though real equality be the very foul of a demo- 
cracy, yet it is ſo difficult to eſtabliſh, that an extreme 
 exaCtneis in this reſpeC&t wou!d not be always conve=- 
nient. It is ſufficient to eſtabliſh a cenſus f, which 
would reduce or 'fix the differences to a certain 
point : It is afterwards the buſineſs of particular 
laws to level as it were the inequalities, by the du- 
ties laid upon the rich, and by the eaſe they afford 
to the poor. It is moderate riches alone that can 
give or ſuffer this fort of compenſations ; for as to 
_ * Plato has a law of this kind, lib, iii, leg. 

- + Ariſt, Polit, lib. ii. cap. 279, . 5SY, 

1 Solon made four claſſes; the firſt, of thoſe who 
had an income. of 509 minas. either in corn or liquid 
iruits; the ſecond, of thoſe who had 300, and were 
able to keep:a harſe; the third, of thoſe who had on- 
ly.209 3 the fourth, of. all thoſe who lived by their 
manual labour, Put. life of Solon. p 
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men of overgrown eſtates, every thing which does 
not contribute to advance their power and honour, 
is conſidered by them as an injury. | 
All inequality in a democracy ought to be deriy- 
ed from the nature of the democracy, and even 
from the principle of equality, For example, it 
may be apprehended, that people who are obliged 


. to live by their labour, would be too much impo- 


veriſhed by a public office, or neglect the duties at- 
tending it ; that artiſans would grow inſolent ; and 
that too great a number of freed-men would over- 
power the ancient citizens, In this caſe the equa. _ 
lity of the citizens ® in a democracy may be ſup- 
prefied, whenever 1t will conduce' to the utility of 
the ſtate, But then it is only an apparent equality 
they remove : For a man ruined by a public office, 
would be in a worſe condition than the reft of his 
fellow-citizens ; and this ſame man being obliged to 
neglect his duty, would reduce the other citizens 
02 worſe condition than himſelf, and ſo on. 


CHAP VI. 
In what manner the laws ought to maintain frugality 
in a democracy. 


TE is not ſufficient in a well-regulated democracy 
that the diviſions of land be equal; they ought 


| alfo to be ſmall, as was cuſtomary among the Ko- 


mans. God forbid, ſaid Curius to his ſoldiers +, 
that a citizen ſhould look upon that as a ſmall piece of 
land, which is ſufficient to ſupport a man. 

As the equality of fortune ſupports frugality, 


| *® Solon excludes from public employments all thoſe 
of the fourth claſs. | 

+ They inſiſted npon a larger diviſion of the con- 
quered lands. Plutarch's moral wirks, lives of the an- 
cient kings and commanders, | 


frugality 
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frugality ſupports the equality of fortunes, "Theſe 
things, though in themielves different, are of ſuch 
a nature as to be unable to ſubſilt ſeparately ; each 
is the cauſe and the effect ; if one withdraws irfelf 
from a democracy, it is ſurely followed by the other, 

It is true, that when a democracy is tounded on 


commerce, private people may acquire vaſt riches 


without a corruption of morals. 'This is becauſe the 
ſpirit of commerce is naturallyattended with that of 
frugality, coeconomy, moderation, labour, prudence, 
tranquillity, order, and rule. As long as this ſpi- 
rit ſubliſts, the riches it produces have no bad ef- 
fe, The miſchief is when exceflive wealth deſtroys 


this ſpirit of commerce; then it is that the inconve- 


niencies of inequality begin to be felt. 


In order to ſupport the ſpirit of commerce, it 


ſhould be carried on by the principal citizens; this 
ſpirit alone ought to prevail without being  crofſed 
by another ; all the laws ſhould encourage it ; and 
theſe very laws, by dividing the eſtates of indivi- 
duals in proportion to the increaſe of commerce, 
ſhould ſer every poor citizen ſo far at his eaſe as to 
be able to work like the reſt, and every rich citizen 
in ſuch a mediocrity as to be obliged to labour either 
to preſerve or to acquire his wealth, 

It is an excellent law in a trading republic, to 
make an equal diviſion of the father's eſtate among 


the children. 'The conſequence of this is, thar 


how preat ſoever a fortune the father has made, 
his children being not ſo rich as he, are induced 
to avoid luxury, and to follow the parent's indu\- 
trious example. I ſpeak here only of trading re- 


publics ; for as to thoſe that have no commerce, 


the legiſlator muſt purſue quite different meaſures *. 
In Greece there were two ſorts of republics : The 
one military, like Sparta ; the other commercial, as 


* In theſe the portions or fortunes of women ought 
to be very much limited. 74 


| H 2 Athens. 
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Athens. In one the citizens were obliged to be 
idle ; in the other endeavours were uſed to inſpire 
them with the love of induſtry and labour. Solon 
made idleneſs a crime, and inſiſted that each citizen 
ſhould give an account of his manner of getting a 
livelihood, In fact, in a well-regulated democracy, 
where people's expences ought to extend only to 
what 1s neceſſary, every one ought to have as much 


as his neceſſities require ; for from whom could his 
wants be ſupplicd ? 


CHAP. VII. 
Other methods of favouring the principle of democracy, 
AN equal diviſion of lands cannot be eſtabliſhed 


in all democracies. "There are ſome circum- 
ſtances in which a regulation of this nature would 
be impraCticable, dangerous, and . even ſubverſive 
of the conſtitution. We are not always obliged to 
procced to extremes, If it appears that this divi- 
fion of lands, which was deſigned to preſerve the 
people's morals, does not ſuit with a democracy, 
recourſe muſt be had to other methods, _ 

If a fixed body be eſtabliſhed to ſerve as a rul 
and pattern of manners, a ſenate, to which age, 
virtue, gravity, and public ſervices gain admittance ; 
the ſenators, by being expoſed to public view like 
the ſtatues of the gods, muſt naturally inſpire ſen- 
timents that will transfuſe themſelves into the bo- 
ſom of every family. - - | | 

Above all, this ſenate muſt ſteadily adhere to the 
ancient inſtitutions, and mind that the people and 
the magiſtrates never {were from them. 

The preſervation of the ancient cuſtoms 1s a very 
conſiderable point in reſpect to-manners. vince 2 
corrupt people ſeldom perform any memorable ac- 
tions, ſeldom eſtabliſh ſocieties, build cities, or en- 


act laws ; on the contrary, fince moſt inſtituuons 
AAGED | are 
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are derived from people of ſimple or ſevere morals 
to recall men to the ancient maxims is generally re_ 
calling them to virtue, | | 29 
Belides, if there happens to be any revolution, 
by which the ſtate has aſſumed a new form, this 
{eldom can be effefted without infinite pains and la- 
bour, and hardly ever with idleneſs and a deprava- 
tion of manners, Even thoſe who have been the 
inſtruments of the revolution, are deſirous it ſhould 
be reliſhed, which is difficult to compaſs without 
good laws. "Therefore ancient inſtitutions are ge- 
nerally reformations, and modern ones abuſes. In 
the courſe of a long adminiſtration the deſcent to 
vice is inſenſible; but there is no reaſcending to 
virtue without making the moſt generous efforts. 
It has been queſtioned, whether the members of 
the ſenate we are here ſpeaking of, ought to be for 
life, or choſen only for 'a time. Doubtleſs they 
ought ro be for life, as was the cuſtom at Rome F, 
at dparta +, and even at Athens. For we muſt not 
confound what was called the Senate at Athens, 
which was a body that changed every three months, 
with the Arcopagus, whoſe members, as perpetual 
models, were eſtabliſhed for life, | | 
Let this be therefore a general maxim : "That in 
a ſenate deſigned to be a rule, and the depoſitary, 
as it were, of manners, the members ought to be 
choſen for life : In a ſenate deſigned for the admi- 
niſtration of affairs, the members may be changed. 


. * The magiſtrates there were annual, and the ſe- 
nators for life, | | 

+ Lycurgus, ſays Xenophon de repub. Lacedam. or- 
dained that the ſenators ſhould be taken from amongſt 
the old men, - to the end that they ſhould not be ne- 
glected in the decline of life. Thus, by making them 
Judges of the courage of young people, he rendered 
the old age of the former more honourable than the 
firength and vigour of the latter. | | 

SEEM | The 
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The ſpirit, ſays Ariſtotle, waxes old as well as 
the body. This refleftion holds good only in re- 
gard to a ſingle. magiſtrate, but cannot be applice 
to a ſenatorian aſſembly. 

At Athens, beſides the Areopagus, there were 
guardians of the people's morals, and guardians of 
the laws *, At Sparta, all the old men were cen- 
ſors. At Rome the cenſorſhip was committed to 
two particular magiſtrates. As the ſenate watched 
over the people, the cenſors were to have an eye 
over the people and the ſenate, Their office was to 
reform the corruptions of the republic, ro ſtigma- 
tize indolence, to cenſure irregularities, and to cor- 
rect faults ; and as for notorious crimes, theſe were 
left to the puniſhment of the laws. 

'That Roman law, which required the accuſation 
of adultery to be public, was admirably well calcu- 
lated for preſerving the purity of morals; it inti- 
midated married women,"as well as thoſe who were 
to watch over their conduct, | 

Nothing contributes more to the preſervation of 
morals, than an extreme ſubordination of the young 
to the old. Thus they are both reſtrained, the for- 
mer by the reſpect they have for thoſe of advanced 
age, and the latter by the reſpeC&t they have for 
themſelves, | | 

Nothing gives a greater force to the laws than a 
perfect ſubordination between the citizens and the 
magiſtrate. The great difference which Lycurgus 
e/tablifhed between Sparta and the other cities, lays 
Xenophon +, confi/ts chiefly in the obedience the ciii- 
2ens ſhow to the laws ; they run, when the magiſtrate 
calls them. But at Athens, a rich man would be high- 
ly diſpleaſed to be thought dependent on the magiſtrate. 

Paternal authority is likewiſe of great uſe towards 
the preſervation of morals. We have already ob- 


| * Even the Areopagus itſelf was ſubje& to their cen- 
zure. + Republic of the Lacedzemonians. 


ſerved, 
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ſerved, that in a republic there is not ſo coercive a 
force as in other governments. The laws muſt 
therefore endeavour to ſupply this deficiency by 
ſome means or other ; and this is done by paternal 
authority. | | 

Fathers at Rome had the power of life and death 
ver their children *. At Sparta every father had 
a right to correct another man's child. 

Paternal authority ended at Rome together with 
| the republic. In monarchies where ſuch a purity 
_ of morals is not required, they are controlled by no 
other authority than thar of the magittrates, 

The Romana laws which accuſtomed young peo- 
ple to dependence, eſtabliſhed a long minority, 
Perhaps we are miſtaken in conforming to this cul- 
tom ; there is no neceſlity for ſo much conſtrairit 
in monarchies, | | 

This very ſubordination in a republic might make 
it neceflary for the father ro continue in the poſl- 
{efſion of his childrens fortune during life, as was 
the cuſtom at Rome. Burt this is not agreeable to 
the ſpirit of monarchy, HIS 


fem memento eee . : ' G = - : | 
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In what manner the laws ought to be relative to the 
principle of government in an ariſtocracy, © 


: TF the people are virtuous in an ariſtocracy, they 
enjoy very near the ſame happineſs as in a popu- 

lar government, and the ſtate grows powerful. Bur 

as a great ſhare of virtue is a very rare thing where 

mens fortunes are ſo unequal, the laws muſt tend 


* We may ſee in the Roman hiſtory, how uſeful this 
power was to the republic. I ſhall give an inſtance 
even in the time of its greateſt corruption, Aulus Ful- 
vius was ſet out on his journey in order to join Cati- 
line; his father called him back, and put him to death, 
Salluſt de bello Catil. 


as 


O—— me ery eee, —_— —_——_— > 


- _ —_— - ” . CNI_—_ _ Rt _ t—_——___——_ gw _—_ 
- — jnupanctat a——_ - — - = 
_— > —— ——— irene - 4 2 . pu 
my * 222.1 C _ _ "2 F = - « Pp £ " - = > . be 
COT EE eee NIE _ - - p o %” # 
tat _ _— Sn l -_—_ Fro et \ Fa De — 
- " = —_—_ 
o 


64 THE SPIRIT Book V, 


as much as poſlible to infuſe a ſpirit of moderation, 
and endeavour to re-eitabliſh that equality which 
was neceſſarily removed by the conſtitution, 

'The ſpirit of moderation is what we call virtue in 
an ariſtocracy ; it ſupplies the place of ſpirit of equa- 
lity in a popular ſtare, | 

As the pomp and ſplendour, with which kings 
are ſurrounded, form a part of their power ; 10 
modeſty and fimphcity ot manners conſtitute the 
{trength of an ariſtocratic nobility'*®, When they 
cite& no diſtinttion, when they mix with the peo- 
ple, dreſs like them, and with them ſhare all their 
pleaſures, the people are apt to forget their ſubjec- 
tion and weakneſs, 

Every government has its nature and principle, 
An ariſtocracy muſt not therefore aflume the na- 
ture and principle of monarchy ; which would be 
the caſe, were the nobles to be inveſted with perſo- 
nal and particular privileges diſtinCt from thoſe of 
their bady; privileges ought to be for the ſenate, 
and fimple reſpect tor the ſenators. 

| In ariſtocratical governments, there are two 
principal ſources of diforder : Exceftive inequality 
between the governours and the governed ; and the 
ſame inequality between the. different members of 
the body that governs. From theſe two inequalities, 
hatreds and jealouſics ariſe, which the laws ought 
always to prevent or repreſs, | Po 

The firſt inequality is chiefly, when the privileges 
of the nobility are honourable only as they are 1gno- 
miniovs to the people. Such was the law at Rome 
by which the patricians were forbidden to marry 


* In our days the Venetians, who in many reſpec: 
may be ſaid to have a very wiſe government, decided 
a diſpute between a noble Venetian, and a gentleman 
in Terra Firma, with reſpe& to precedency in a church, 
by declaring that out of Venice a noble Venetian had 
_ nv pre-eminence over any other citizen, 
plebezans ; 
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plebeians * ; a law that had no other effeCt than to 
render the patricians on the one fide more haughty, 
and on the other more odious +. 

This inequality eccurs likewiſe when the condi- 
tionof the citizens differs with regard to taxes : 
which may happen four different ways ; when the 
nobles aſſume the privilege of paying none ; when 
they commit frauds to exempt themſelves | ; when 
they ingroſs the taxes to themſelves, under pretence 
of rewards or appointments for their reſpeCtive em- 
ployments ; in fine, when they render the common 
people tributary, and divide among their own body 
the profits ariſing from the ſeveral ſubſidies. This 
laſt cafe is very rare ; an ariſtocracy ſo inſtituted 
would be the moſt intolerable of all governments. 

While Rome inclined towards ariſtocracy, ſhe 
avoided all thefe inconveniencies. The magiſtrates 
never received any emoluments from their office, 
The chief men of the republic-were taxed like the 
reſt, nay heavier, and ſomctimes the taxes fell upon 
them alone, In fine, far from ſharing among them- 
ſelves the revenues of the tate, all they could draw 
from the public treaſure, and all the wealth rhat 
fortune flung in thcir way, they beſtowed freely on 
the people, that they might not envy them their 
honours ||. | | 

It is a fundamental maxim, that however perni- 
cious the effects of largefles be to the people in a 
democracy, in the ſame degree are they falutary in 
an ariitocratical -government. 'The former make 


* It was inſerted by the decemvirs in the two laſt 
tables. See Dionyſ. Halicar, 1. 10. NS 

+ It is eafy to ſee the advantages the tribunes drew 
from thence in their ſpeeches. 

} As in ſome ariſtocracies in Italy ; nothing is more 
prejudicial to the government, 
| | See in Strabo, 1. xiv. in what manner the Rho- 
dians behaved in this reſpe&. 
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them forget they are citizens, the latter bring them 
to a ſenſe of it. 

If the revenues of the ſtate are not diſtributed 
among the people, they muſt be convinced at leaſt 
of their being well adminiſtered : 'Fo feaſt their 
cyes with public treaſure, is wth them the ſame 
thing almoſt as enjoying it, The golden chain dif- 
played at Venice, the riches exhibited at Rome in 
public triumphs, the treaſures preſerved in the tzm- 
ple of Saturn, were in reality the riches of the peo- 

+ Eo 
F It is a very eſſential point in an ariſtocracy, that 
the nobles themſelves thould not levy the taxes, 
'The firſt order of the ſtare-in Rome never concern- 
ed themſelves with it ; the levying of taxes was 
*committed to the ſecond, and even this in proceſs 
of time was attended with great inconveniencies. 
In an ariſtocracy of this kind, where the nobles 
levied the taxes, the private people would be all at 
the diſcretion of thoſe who were in public employ- 
ments ; and there would be no ſuch thing as a tu- 
periour tribunal to check their power, . 'The mem- 
bers appointed to remove the abuſes would rathcr 


_ enjoy them, The nobles would be like the princes 


of deſpotic governments, who confitcate whatever 
eſtates they pleaſe. 


Soon would the profits hence arifing be confider- 


ed as 4 patrimony, which avarice would enlarge xt 


pleaſure. 'The farms would be lowered, and the 


-public revenues reduced to nothing. 'Fhis is the 


reaſon that ſome governments, without having ever 


received any remarkable ſhock, have dwindled away 


to ſuch a degree, as not only their neighbours, but 
even their own ſubjects have be been ſurpriſed at 1t. 
The laws ſhould likewiſe forbid the nobles all 


'kind of commerce : Merchants of fuch unbounded 


credit would monopolize all to themſelves. Com- 
merce is a profeſſion of people who are upon an 
equality ; hence among defpotic ſtates the moit 
TR oh miſerab!s 


g_ 
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miſerable are thoſe in which the prince applies him- 
{cIf to trade. 

The laws of Venice * debar the nobles from _ 
commerce, by which they might even innocently 
acquire exorbitant wealth, 

'Che laws ought to employ the moſt effegtual 
means for making the nobles do juſtice to the peo- 
ple. If they have not eſtabliſhed a tribune, they 
ought to be a tribune themſelves. 

Every ſort of aſylum in oppoſition to the exe- 
cution of the laws deſtroys ariſtocracy, and is ſoon. 
fucceeded by tyranny, 

They ought always to mortify the pride of domi- 
neering, There ſhould be either a temporary or 
perpetual magiſtrate to keep the nobles in awe, as 
the Ephori at Sparta, and the ſtate-inquiſttors at 
Venice, magiſtrates that are ſubjeC&t to no formali- 
ties. "This ſort of government ſtands in need of the 
{ſtrongeſt ſprings : 'Thus a mouth of ſtone + is open 
to every informer at Venice, a mouth to which one 
would be apt to give the appellation of that of ty- 
ranny. 

Theſe tyrannical magiſtrates in an ariſtocracy 
hear ſome analogyto the cenſorſhip of democracies, 
which of its own nature is equally independent. In 
tact, the cenſors ought to be ſubject ro no inquiry 
in relation to their conduc during their office'; they 
thould meet with a thorough confidence, and never 
be diſcouraged.- In this reſpe& the practice of the 

iomans deſerved admiration ; raagiitrates of all de- 


 * Amelot dela Houſſaye, of the government of Ve- 
nice, part. 3. The Claudian law forbade the ſenators 
to have any ſhip art fea, that held above forty buſhels. 


- Liv. [, xx; 
Ft The informers S__ their ſcrolls into 1, _ 
| - 4K Nominations 
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nominations were accountable for their adminiſtra. 
tion *, except the cenſors +. 
There are two very pernicious things in an ari- 
ocracy z either exceſs of poverty, or exceſs of - 
wealth, in the nobility. To prevent their poverty, 
it is neecffary above all things to oblige them to pay 
their debts in time, 'To moderate the exceſs of 
wealth, prudent and ſenſible regulations ſhould be 
made ; but no conkiſcations, no agrarian laws, no 
expunging of debts, theſe are things that are pro- 
ductive of infinite miſchief. 
The laws ought to aboliſh the right of primoge- 
niture among the nobles f, to the end that, by 
$ continual diviton of the inheritances, their 
fortynes may be always upon a level. 
__There ſhould be no ſubſtitutions, no powers of 
redemption, no Fights of majority, or adoption, 
The eontrivances for perpetuating the grandenr of 
families in monarchical governments, ought never 
to be employcd in ariſtocracies | 
Afﬀer the laws have mage families equal, the 
next thing they have to do, is to preſerve a proper 
harmony and union amongſt them, The quarrels 
of the nobility ought to be quickly deeided ; other- 
wiſe the conteſt of individuals become thoſe of fa- 


+ See Livy, 1. 49. A cenſor could not be trouble” 
even by a cenſor, each made his remark without tak- | 
ing the epinion of his colleague; and when it other- 
wiſe happened, the cenſorſhip was in a manner abo- 
liſhed. 

+ At Athens, the Logiſte, who made all the magi- 
ſtrates accountable for their conduc, gave no account 
themlelyes. | 

t It is ſo | aug at Venice. Amelot de Ia Ha 
faye, þ 2 . 20, & » 

| The main cf n of ſome ariſtocracies ſeems to be. 
P. the ſupport of the Rtate than of what they call 
their nobility. | 


Lf 


miles, 
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milies. Arbiters may terminate, or eve prevent 
the riſe of diſputes. EREY 

In fine, the. laws muſt not favour the diſtin&tions- 
raiſed by vanity among families, under pretence 
that they are more noble or ancient : pretences of 
this nature ought to be ranked among the weak- 
neſſes of private, perſons. 

We have only to caſt our eyes on Sparta; there 
we may ſee how the Ephori contrived to cheek the 


foibles of the kings, as well as thoſe of the nobility 
and of the common people. | 


CHA P, LF. 


In what manner the laws are relative to their prin- 
_ Ciple in monarchies, 


| AS honour is the principle of a monarchical go- 
> vernment, the laws ought to be relative to 
this principle. Be 

1 hey thould endeavour to ſupport the nobility 
in reſpe&t to whom honour may be, in ſome mea- 
jure, deemed both child and parent. 

They ſhould render the nobility hereditary, not 
as a boundary between the power of the prince and 
the weakneſs of the people, but as the bond and 
conjunction of both, 

In this government, ſubſtitutions which pre- 
ſerve the eſtates of families undivided, are ex- 
tremely uſeful, though in others not ſo proper. 

Here the power 0t redemption is of ſervice, as it 
reſtores to noble families the lands that had been 
alienated by the prodigality of a parent. 

The lands of the nobility ought to have privi- 
leges as well as their perſons. The monarch's 
dignity is inſeparable from that of his kingdom ; 
_ the dignity of the nobleman from that of his 

cf. | 

All theſe privileges muſt be peculiar to the nobi- 


lity, 
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lity, and Tncommunicable to the people, unleſs we 
intend to a&t contrary to the principle of govern- 
ment, and to diminiſh the power of the nobles to. 
gether with that of the people. 

Subſtitutions are a reſtraint to commerce > the 
power of redemption produces an infinte number 
of proceſſes; every eſtate in land that is fold 
throughout the kindom, 1s in ſome meaſure with- 
out an owner-for the ſpace of a year. Privileges 


annexed to fiefs give a power that 1s very burthen- 


ſome to thoſe governments which tolerate them, 
'Thele are the particular inconveniencies of nobility; 
Inconveniencies however that vaniſh when compar- 
ed with the general utility which reſults from it : 
but when theſe privileges are communicated to the 
people, every principle of government is broke 
through to no manner of purpoſe. 

In monarchies a perſon may leave the bulk of 
his eſtate to one of his children; a permiſſion im- 
proper in any other government. 

' 'Phe laws ought to favour all kind of commerce *. 
conſiſtent with the conſtitution of this government, 
to the end that the ſubjects may, without ruining 


. themſelves, be able to ſatisfy the continual cravings 


of theprince and his court. | 

They ſhould eſtabliſh ſome fixed regulation, 1n 
the manner of colic&ing the taxes, that this may 
not be more burthenſome than the taxes them- 
lelves. | 


The weight of duties produces labour, labour 


. wearineſs, and wearineſs the ſpirit of indolence. 


* It is tolerated only in the common people. See 


the third law, Cod. de comm. et mercatoribus, Whieh 1s 


full of good ſenſe, 


CHAP. 
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CHAP. X. 
of the expedition peculiar to the executive power in 
monarchies. 


REAT is the. advantage which a monarchical 
government has over a republic : as the ſtate 

is conducted by a fingle perſon, the executive 
power is thereby ls exp to act with greater expe- 
dition. Burt as this expedition may degenerate in- 
to rapidity, the laws ſhould uſe ſome contrivance 
to flacken it. 'They ought not only to favour the 
nature of cach conſtitution, but likewiſe to reme- 
dy the abuſes that might reſult from this very na- 
ture, | 
Cardinal Richlieu * adviſes monarchs to permit 
no ſocieties or communities that raiſe difficulties u- 
pon every thing. If this man's heart had not been 
bewitched with the love of deipotic power, ftill 
theſe arbitrary notions would have filled his head. 
'The bodies intruſted with the depofitum of the 


laws, are never more obedient than when they pro- 


ceed flowly, and ule that refleftion in the prince's 
affairs which can ſcarcely be expected from the ig- 
norance of the laws which prevail in a court, or 
from the precipitation of its councils +. | 

_ What would have become of the fineſt monar- 
chy in the world, if the magiſtrates, by their. de- 
lays, by their complaints, by their prayers, had 
not ſtopped the rapidity even of their princes vir- 
tues, when theſe monarchs, conſulting only the ge- 
nerous impulſe of great minds, wanted to give a 
boundleſs reward to ſervices performed with a 
boundleſs courage and fidelity ? 


* Teſtam. Polit, | 
\ | Barbaris cundatio ſervilis, ftatim exequi regium 
v1detur, Tacit. Annal, l. 5. 
CHAP, 
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Of the excellence of a monarchical government, 
MON ARCHY has a great advantage over a de- 


ſpotic government. As it naturally requires 
there ſhould be ſeveral orders belonging to the 
conftirution under the prince, the ſtate is more fix- 
ed, the conſtitution more ſteady, and the perſon 
of him that governs more ſecure. 

Cicero ® is of opinion, that the eſtabliſhing of 
the tribunes was the preſervation of the republic, 
«« In fact,” (fays he), <* the violence of a headleſs 
« people is more terrible: A chief or head is ſen- 
«« ſible that the affair depends upon himſelf ; aud 
* therefore he thinks ; but the people in their im- 
« petuolity are ignorant of the danger into whick 
« they hurry themſelves.” This reflection may be 
applied to a deſpotic government, which is a 
people without tribunes ; and to a monarchy, were 
people have ſome ſort of tribunes, | 

In fa&, it is obſerveable, that, in the commo- 
tions of a defpotic government, the people, hurried 
away by their paſhoas, puſh things always as far as 
they can go. 'Che diforders they commit are all 
extreme ; whereas in monarchies things are ſ{cldom 
carried to excefs. 'The chiefs are afraid on their 
own account, they are afraid of being abandoned ; 
and the intermediate dependent powers + do not 
_ chuſe that'the people ſhould have too much the 
upper hand. It rarely happens that the ſtates of 
the kingdom are entirely corrupted. The prince 
adheres to theſe, and the feditious who have net- 
ther will nor hopes to ſubvert the government, 
have neither power nor will to dethrone the 
Prince, p | 


* Lib. 3. de leg. 


So 


+ See the firſt note of book 11, ch, 4. 
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Ila theſe circumſtances men of prudence and 
authority interfere ; moderate meatures are firſt 
propoſed, then complied with, and things at 
length are redreffed ; the laws reſume their vigour, 
and command kaion. | 

'Fhus all our hiſtories are full of civil wars with- 
out revolutions, while the hiſtories of deſpotic g0- 
vernments abound with revolutions without civil 
wars. | 
The writers of the hiſtory of the civil wars of 
ſome countries, even they who fomented them, 
ſufficiently . demonſtrate how little reaſon princes | 
have to ſuſpect the authority with which they in- 
veſt particular bodies of men for their ſervice ; fince 
even in their very going aſtray, they fighed only af- 
ter the laws and their duty ; and reſtrained, more 
than they were capable of inflaming, the impetuo- 
ſity of the revolted *, * 

Cardinal Richlicu, refleting perhaps that he had 
too much reduced the ftates of the, kingdom, has 
recourſe to the virtues of the prince and of his mi- 
niſters for the ſupport + of the goverament : but 
he requires.ſo many things, that indeed there is. 
none but an angel capable of ſuch attention, of 
ſuch reſolution, and knowledge ; and ſcarce can 
we flatter ourſclves ever to ſee ſuch a prince and 
miniſters, no not while monarchy ſublitts. 

As people who live under a good government, 
are happier than thoſe who without rule or lead- 
ers wander about the foreſts; ſo monarchs who 
live under the fundamental laws of their country, 
are far happier than deſpotic princes, who have no- 


thing to regulate cither their own or their ſubjects 
hearts, 


* Mt of Cardinal de Retz and other hiſtories, 
| | Feſtam. Polit, 


'Vor., L K CHAP, 
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CHAP, XII: 
The ſame ſubjea continued, 
EET us not look for magnanimity in deſpotic go- 


governments; the prince 'cannot impart @ 
grandeur which: he has not himſelt: with bim 
acre 15 no ſuch thing as glory. | 
It is in monarchies we ſee the -ſubje&s around 
the prince, receiving the influence ot his beams; 
there 1t is that each perſon filling, as it were, a 
larger ſpace, 1s capable of exerciſing thoſe virtues 
which adorn the ſoul, not with independence, dut 
with REES 


CHAP. XIIL 
An :dea of deſpotic power, 


YATHEN the ſavages of Lovifiana are defirous of 
fruit, they cut the tree to the root, and ga- 

ther the fruit *, This is ar» emblem of deſpotic 

20vernment. | 
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.CHAP. XIV. 


In what manner the laws are relative to the print- 
ciples of deſpotic government, 


. — 


PHE principle of deſpotic government | is fear; 
bur a timid, ignorant, and faint-ſpirited 
people have no occaſion for a great number of 
laws, 

Every thing ought to depend here on two or 
three ideas ; therefore there is no neceflity that 
any new notions ould be added. VW hen we Want 


* frdifying letters, 17, coll, p. 215. 
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to break a horſe, we take care nat: to let him 
change his maſter, his leflan, or .his pace. [Thus 
an imprefſion is made on his brain by two or thrce 
motions, and no more. 

If a prince is ſhut up in .a feraglio, .he cannot 
leave this voluptuous abode without alarming thoſe 
who keep him confined. 'T hey cannot -bear tha: 
his perſon and power thould pais into other hands. 
He ſeldom therefare wages war in perſon, and 
hardly ventures to .intruſt the command to his ge- 
nerals, 

A prince. of this ſtamp, anpenticaand” to reſiſt- 
ance in his palace, is enraged to ſee his.will oppoſed 
by armed force; hence the is generally gov Fracd 
by wrath or vengeance. 

Beſides, he can have no notion of true Re 

War therefore is carried on under ſuch a govern- 
ment in its full natural' fury, and a_lefs extent 1s 
given to the law of nations than in other ſtates. 
© Such a prince has ſo many imperfe&tions, that 
they are afraid to expoſe his natural ſtupidity 
to public view, He is concealed in his palace, 
and the people are ignorant of his ſituation. It. is 
lucky for him, .that the ichabitants of thoſe coun- 
wries need only the name of a prince to govern 
them, 
When Charles XII. was at Bender, hc .met with | 
ſome oppoſition from the ſenate of Sweden ; upon 
which he wrote word home, that he would lend 
one of his boots to command them. "This boot 
would have governed like a deiporic Prince. 

{f the prince is a priſoner, he is ſuppoſed to be 
dead, and another mounts the throne. The trea- 
ties made by the priſoner are void, his ſucceſſour 
will not ratify them : in effe&, as he is the law, 
the ſtate, and the prince ; when he is no longer a 
prince, he is nothing: were he not therefore 
deemed to be dead, the ſtate would be ſubverted, 

One thing which chiefly determined the Turks to 

2 *c0n- 
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conclude a ſeparate peace with Peter T. was the Muf.- 
'covites telling the vizir, that i in Sweden another 
prince had been fer upon the throne *. 

The preſervation of the ſtate is only the preſer. 
vation of the prince, or rather of the palace where 
he is confined. Whatever does not 'dire&ly' menace 
this palace or the capital, makes-no impreffion oh 
Ignorant, proud, and -prejudiced minds; and as 
for the concatenation of events, they are unable to 
trace, to foreſee, or even to conceive 'it. Politics, 
with its ſeveral ſprings and laws, muſt here be very 
much limited ; the political government i 1s as fimple 
as the civil +. 

The whole is reduced to reconciling the -po- 
litical and civil adminiſtration with the domeſtic 
government, the officers of ſtate' with thoſe of the 
ſeraglio. 

Such a ſtate is happieſt, when it Ean look upon 
itſelf as the only one in the world, when it is'envi- 
roned with deſerts, and ſeparated from thoſe 
people whom they call Barbarians. 'Since it can- 
not depend on the militia, it is proper it thould de- 

ſroy a part of itſelf, 
As fear is the principle of deſpotic government, 
its end 1s tranquillity ; but this tranquillity cannot 
be called a peace ; no, it _ is only the ſilence of 
thoſe towns which the enemy is ready to invade. 

Since the ſtrength does not lie in the ſtate, but 
in the army that founded it; in order to defend 
the ſtate, the army muſt be preſerved ; but the ar- 
my is formidable to the Prince, How then can we 
reconcile the ſecurity of the ſtate with that of ihe 
prince's perſon ? 

Obſerve how induſtriouſly the Ruflian govern: 


hs Coptianation of Puffendorf 's introdugion to the 
hiſtory of Evrope, in the article of Sweden, chap. 10. 
+ According to Sir John Chardin there is no coun- 


cil of ſtate in Perſia, 
Men? 
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ment endeavours to_ temper its arbitrary power, 
which is more burthenfome 'to it "than 10 (the 
people themſelves. ' They have broke their :great 
bodies of tro0ps, mitigated 'criminal -puniſhments, 
erccted tribunals, entered into a'knowledye 'of-the 
Hws, and inſtructed the people. But there are 
particular caufes, 'tlvat will probably oblige them to 
'Feturn to the veey miſery which they now cndea- 
your to avid. / 

Tn thofe ftates religion has more influence tha 
any where elfe; it'is a fear added to fear. In Ma- 
'hometan countries it is 'partly from their religion 
'that'the people derive 'their ſurpriſing veneration 
they have for their prince, 

'It is religion that amends in ſome meaſure the 
Turkiſh conſtitution. 'The'ſubje&s, who have no 
attachment of honour to the glory and grandeur of 
the ſtate, are attached to it by the force and prin- 
ciple of religion. 

Of all defporic ,overnments, there 1s none that 
labours more under its own weight, than that 
wherein the prince declares himſelf PT of 
all the lands, and heir to all his ſu jects, Hence 
the neglect of agriculture ariſes ; and if the prince 
intermeddles likewiſe in trade, all:manner of indu- 
{ſry 1s ruined. : | 

Under this' ſort of - government nothing 1s Te- 
paired or' improved *., Houſes are built only for 
the neceffity'of habitation ; there is no ſuch thing 
as digging of ditches, 'or planting of trees z every 
thing 1s drawn/from, but nothing ' reſtor cd to the 
earth ; the land lies untilled, and the whole coun- 
try becomes. a deſert. 

Is it to be imagined that the laws which aboliſh 
the property of land and the ſucceſiion of eſtates, 
will diminiſh the avarice and cupidity of the.great ? 
By no means. They will rather ſtimulate this cu- 


* SeeRicault's Stateof the Ottoman empire, P. I96, 
pidiy 
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pidity and avarice, 'The great men will be prompt- 
cd to uſe a thouſand oppreſſive methods, becauſlz 
they think they have no other property, but the 
gold and filver which they are able to ſeize upon 
by violence, or conceal. | 

To prevent therefore the utter ruin of the ſtate, 
he avidity of the prince ought to be moderated by 
{ſome _ cftabliſhed cuſtom. Thus in Turky the 
prince is ſatisfied with the right of three per cent, 
on the value of inheritances *. ;But as the Grand 
9eignior gives the greateſt part of the lands to his 
doldiery, and diſpoſes of them as he pleaſes ; as he 
feizes on all the eſtates of the officers of the empire 
at their deceaſe ; as he has the property of the «- 
Jtates of thoſe who die without iflue, and the 
daughters have only the uſufruct ; it thence follows, 
that the greateſt parts of the eſtates of the country 
are poſleſſed in a precarious manner. 

By the laws of Bantam +, the king ſeizes on the. 
whole inheritance, even wife, children, -and habi- 
tation. In order toclude the cruelleſt part of this law, 
They are obliged to marry their children at eight, 
nine, or ten years of age, and ſometimes younger, 
0 the end that they may not be a wretched part of 
_ the father's fucceſhon., 

In countries where there are no fundamental 
Jaws, the fucceſiion to the empire cannot be fixed, 
'The crown is then eleQtive, and the right of eleCting 
isin the prince, who names a ſucceflour either of his 
own or of jome other family, In vain would it be 
10 eſtabliſh here the ſucceſkon of the eldeſt ſon ; 


* Sec concerning the inheritances of the Turks, 
Ancient and modern Sparta, See alfo Ricault on the 
Ottoman empire. » DE, 

+ Collection of voyages that contributed to the e- 
ſtabliſhment of the FEaft-India Company, tome 1. The 
law of Pegu is leſs cruel ; if there happens to be chil- 
dren, the king ſucceeds only to two thirds, lid, 
$2226 3+ Pro I. | 


the 
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the prince might always chuſe another, "The ſuc- 
cefſour is declared by the prince himſelf, or by his 
miniſters, or by a civil war. Hence a deſpotic ſtate 
is, upon another account, more liable than a mo- 
narchical government to diflolution. 

As every prince of the royal family is held equal- 
ly capable of being choſen, hence it follows, thac 
the prince who aſcends the throne, ſtrangles imme- 
diately his brothers, as in 'Turky ; or puts out their 
eyes, as in Perſia ; or bereaves them of their un- 
derſtanding, as in the Mogul's country ; or it thefe 
precautions are not uſed, as in Morocco, the va- 
cancy of the throne is always attended With a hor- 
rid civil war. 

By the conſtitutions of Ruſſia * the Czar may 
chuſe whom he has a-mind for his ſucceflour, whe- 
ther of his own or a ſtrange family. Such a fſettle- 
ment produces a thouſand revolutions, and renders 
the throne as tottering as the ſucceſſion is arbitrary. 

'The right of ſucceſſion being one of thoſe things 
which are of moſt importance to the people to 
know ; the beſt is that which moſt ſenſibly ſtrikes 
them, ſuch as a certain. order of birth. A fettle- 
ment of this kind puts a itop to intrigues, and 
{tifles ambition ; the mind of a weak prince is no _ 
loager enflaved, nor is he made to ſpeak his will as 
he is juſt expiring. 

When the ſucceſſion is eſtabliſhed by a funda- 
mental law, only one prince 1s the ſucceilour, and 
his brothers have neither a real nor apparent right 
to diſpute the crown with him. They can neither 
pretend to, nor take any advantage of the will of a 
father There is then no more occaſion to confine 
or kill the king's brother than any other ſubject. 

But in delpotic governments, where the prince's 
brothers are equally his ſlaves and his rivals, pru- 


* Sex the different conſtitutions, eſpecially that of 
1722, | NF 
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dence requires that their perſons be ſecured ; eſpe. 
cially in Matometan countries where religion con- 
conſiders victory or ſucceſs as a divine deciſion in 
their favour ; fo that they have no ſuch thing as a 
monarch de ure, but only de fats, 

There is. a far greater incentive to ambition in 
countries where the princes of the blood are ſenſfi- 
ble that if they do not aſcend the throne, they muſt 
be either impriſoned or put to death, than amongſt 
us, where they are placed in ſuch a ſtation, as may 
{atisfy, if not their ambition, at leaſt their mode- 
rate defires, | 

The princes of deſpotic governments have al- 
ways perverted the uſe of marriage. 'They generally 
take 4 great many wives, eſpecially in that part of 
the world where abſolute power is in ſome meaſure 
naturalized, namely, Afia, Hence they come to 
have ſuch a multitude of children, that they can 


-hardly have any great affeftion tor them, nor the 


children for one another. - 

'The reigning family reſembles the ſtate; it is too 
weak itſelf, and its head too powerful; it ſeems very 
numerous and extenſive, and yet is ſuddenly ex- 
tint. Artaxerxecs * put all his children to death 
for conſpiring againſt him, Iris not at all probable 
that fitty children ſhould conſpire againſt their fa- 
ther, and much leſs that this conſpiracy ſhould be 
owing to his having refuſed to refign his concubine 
ro his eldeſt fon, T5, more natural to believe that 
the whole was an intrigue of thoſe oriental ſeraghos, 
where artifice, treachery, and deceit reign in filence, 
involved in thick obſcurity ; where an old prince, 
grown every day more weak, is the firſt priſon- 
cr of the palace. | | £, 

After what has .been ſaid, one would imagine 
that human nature ſhould perpetually riſe in oppo* 
fition to a deſpotic government. But notwithſtanc- 


* See Juſtin, 
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ing the love of liberty, ſo natural to mankind, not- 
withſtanding their innate deteſtation of force and 
violence, moſt nations are ſubjeCt to this very go- 
yernment. This is cafily accounted for, In order 
to form a moderate government, it is neceflary to 
combine the ſeveral powers, to regulate, temper, 
and ſer them in motion, to give, as it were, ballaſt 
to one, in order to enable it to reſiſt another, This 
is a maſterpiece of legiſlation, rarely produced by 
hazard, and ſeldom attained by prudence. On the 
contrary, a deſpotic government offers itſelf, as it 
- were, at firſt fight; ir is uniform throughout z and 
as paſſions only are requiſite to eſtabliſh it, this 1s 
what every capacity may reach. 


| CHAP. XV. 


The fame ſubjeft continued, 


JN warm climates, where deſpotic power generally 
prevails, there is an earlier {enlibility, as well as 
an earlier extinction of the paſſions * ; the under- 
ſtanding is ſooner ripened ; they are in leſs danger 
of ſquandering away their fortunes ; there is leſs 
facility in diſtinguiſhing. themſelves in the world ; 
lels communication between young people, who are 
confined at home ; they marry much earlier, and 
conſequently they may be ſooner of age than in our 
Furopean climates. In Turky they are_of age ar 
fifteen +, LE? 4 
Here there is no ſuch thing as a cefſion of goods; 
in a government where there is no fxed property, 
people depend rather on the perſon than on his 
eltate. | 
The ceſſion of goods is naturally admitted in'mo- 


* See the book of laws as relative to the nature of 
the climate. | 


_ + Languilletiere, ancient and modern Sparta, p. 463. 
Vol1.;-1. | F dcratc 


% 


derate governments *, but eſpecially in republics, 
becauſe of the greater confidence which ariles from 
the probity of the citizens, and becauſe of the leni- 
ty and moderation that a form of government, 
which every one ſeems to have framed for himſelf, 
ought to inſpire. | | 

Had the legiflators of the Roman republic eſta- 
bliſhed the cefſion of goods +, they never would 
have been expoſed to ſo many ſeditions and civil 
diſcords, nor would they have experienced the dan- 
ger of the evils, or the inconvenienty of the reme- 
dies. 

| Poverty and the precariouſneſs of property in a 

deſpotic ſtate render uſury natural, each perſon 
raiſing the value of his money in proportion to the 
danger he ſees in lending it. Miſery therefore pours 
in from all parts into thoſe unhappy countries; they 
are bereft of every thing, even of the reſource of 
borrowing. | | | | 

Hence it is, that a merchant under this govern- 
ment is unable to carry on a preat trade ; he lives 
from hand to mouth ; were he to encumber him- 
{elf with a large quantity of merchandiſes, he woul 
' TIofe more by the exorbitant intereſt he muſt give 
for money, than he could poſlibly get by the goods, 
Wherefore there are no laws here relating to com- 
merce ; they are all reduced to what is called the 
civil polity. | 

A government cannot be unjuſt without having 
hands to exerciſe its injuſtice. Now, it is impoſſible 
but theſe hands will. be graſping for themſelves, 


* The fame may be ſaid of compoſitions in regard 
to fair bankrupts. 

+ There was no ſuch eſtabliſhment made till the Ju- 
tian law, de cefſione bonorum ; which preſerved them 
from priſon, and from an ignominious diviſion of their 


oods, 
$ The 
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The embezzling of the public money is therefore 
natural in deſpotic ſtates. 

As this is a common crime under this govern- 
ment, confiſcations are very uſeful, By theſe the 
people are eaſed ; the money drawn by this means 
being a conſiderable tribute which could hardly be 
raiſed on the exhauſted ſubjects : neither is there in 
thoſe countries any one family which the prince 
would be glad to prelerve. | 

In moderate governments it is quite a different 
thing. Confiſcations would render property un- 
certain, would ſtrip innocent children, would de- 
ſtroy a whole family, inſtead of puniſhing a ſingle 
criminal. In republics they would be attended with 
the miſchief of ſubverting equality, which is the 
very ſoul of this government, by depriving a citizen 
of his neceſlary ſubſiſtence *, 

There is no.Roman law + againſt confiſcations 
except in the caſe of high treaſon of the moſt hei- 
nous nature. It would be a prudent thing to follow 
the ſpirit of this law, and to limit confiications to 
particular crimes. In countries where a local cuſ- 
tom has rendered real eſtates alienable, Bodin very 
juſtly obſerves, that confiſcations ſhould extend on- 
ly to ſuch as are purchaſed or acquired . y 


CHAP, XVI. 
Of the communication of power. 


IN a deſpotic government the power is communi- 
cated entire to the perſon intruſted with it, The 
vizir himſelf is the deſpotic prince ; and each parti- | 
cular officer is the vizir. In monarchies the power 


| * They ſeemed to have been tqo fond of confiſca- 
tions in the republic of Athens. 7 
+ Authentica bona damnatorum, Cod. de bon, damn. 
I Book v, chap. 3. 
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is leſs immediately applied ; being tempered by the 
monarch as he gives it *, He makes ſuch a diſtri- 
bution of his authority, as never to communicate a 

part of it, without reſervipg a greater ſhare to him- . 
{clf. 


Hence, in monarchies the particular governours 


_ of towns are not ſo dependent on the governour of 


the province, as not to be ſtill more fo on the 
prince ; and the private officers of military bodies 
are not 1o far ſubject to their general, as not to owe 
{till a greater ſubjeCtion to their ſovereign. 

In moſt monarchies, it has been wiſely regulated, 
that thoſe who have an extenſive command, ſhould 


not belong to any military boy ; ſo that. as they 
_ have no authoruy but through the prince's particu- 


lar pleaſure, and as they may be employed or not, 
they are in ſome meaſure in the fervice, and in ſome 
meaſure out Of it. 7 | 
'This 1s incompatible with a deſpotze government, 
For if thoſe who are not actually employed, were 
nevertheleſs inveſted with privileges and titles, the 
conſequence mult be, that there would be a kind 
of men in the ſtate, who might be ſaid to be great 
of theraſclves; a thing directly oppoſite to the na- 
ture of this government, 
| Were the governour of a town independent of 
the baſhaw, expedients would be daily neceffary to 


make them agree ; which is highly abſurd in a de- 


{potic ſtate. Beſides, if a particular governour 
might refuſe to obey, how could the other anſwer 
for his province with his head ? ag 
In this kind of government authority muſt ever 
be wavering ; nor is that of the loweſt magiſtraic 
leſs ſicady than that of the deſpotic prince. Under 
moderate governments, the law is prudent in all its 


* Ut efſe Phceb! Anion lumen ſolet | 
Jamiam cadentis w——— 
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parts, is perfectly well known, and even the pettieft 
magiſtrates are capable of following it. But in a 
deſpotic ſtate where the -prince's will is the law, 
though the prince were wiſe, yet how could the 
magiltrate follow a will he does not know ? He 
muſt certainly follow his own, | 

Moreover, as the law is only the prince's will, 
and as the prince can only will what he knows, it 
foilows that there are an infinite number of people 
who muſt will for him, and as he wills, 

In fine, as the law is the momentary will of the 
prince, it is neceflary that thoſe who will for him 
{ſhould follow his ſudden manner of willing, =— 


———  ———— — ——————— 
CH -:AaFs :AVIL 
Of preſents. | 


J* is a received cuſtom in deſpotic countries, ne- 
ver to addreſs any ſuperiour whatloever, not 
excepting their kings, without making them a pre- 
ſent. The Mogul * never receives the petitions of 
his ſubjects, if they come with empty hands. 'Theſe 
princes ſpoil even their own favours. 

But thus it muſt ever be in a government where 
no man is a citizen; in a government where the 
have all a notion that a ſuperiour is under no obli- 
gation to an inferiour ; in a government where men 
imagine themſelves bound by-no other tie than the. 
chaſtiſements inflicted by one part over another jn 
a government ; in fine, where there is very little to 
do, and where the people have ſeldom an occaſion of 
preſenting themſelves before the great, of offering 
their petitions, and much leſs their complaints. 

In a republic preſents are odious, becauſe virtue 
ſtands in no need of them. In monarchies honoup 
is 2 much ſtronger incentive than preſents. But in 


* ColleQion of voyages that contributed to the eſta- 
bliſkment of the Eaſt-India company, tom. i, p. 80. 
: W- 
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a deſpotic government, where there is neither ho- 
Nour nor virtue, people cannot be determined to 
act but through hope of the conveniencies of life, 

It is in conformity to republican ideas, that Pla- 
to * ordered thoſe who received preſents for doin 
their duty, to be puniſhed with death. They muſt not 
take preſents, ſays he, neither for good nor for evil 
actions F. 

A very bad law that was among the: Romans +, 
which gave the magiſtrates leave to accept of ſmall 
preſents F, provided they did not exceed one hun- 
dred crowns the whole year. "They who receive 
nothing, expect nothing ; they who receive a little, 
ſpon defire a little more, till at length their defires 
{well to an exorbitant height. Beſides, it is much 
eaſier to convict a man who knows himſelf obliged 
to accept of no preſent at all, and yet will accept of 
ſomething, than a perſon who takes mare when he 
ought to take leſs, and who always finds pretexts, 
excuſes, and plauſible reaſons in juſtification of his 
conduct. 


——_—_— — — ﬀ_— 


CHAP. XVUIL. 
Of rewards conferred by the fovereign. 
I deſpotic governments, where, as we have al- 
ready obſerved, the principle motive of action 1s 
the hope of the conveniencies of life, the prince 
who confers rewards has nothing to beſtow but 


money. In monarchies, where honour alone predo- 


minates, the prince's rewards would confift only of 
marks of diſtin&ion, if the diſtin&tions eſtabliſhed 
by honour were not attended with luxury, which 
neceflarily brings on its wants; the prince therefore 
3s obliged to confer ſuch honour as leads to wealth, 
Bur in a republic where virtue reigns, a motive ſelt- 


* Book xii, of laws, F Leg. 5 5. ad leg. Ju). 
repet, # Munuſcula, 


ſufficient, 


þ, 0 
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ſufficient, and which excludes all others, the re- 


compenſes of the ſtate conſiſt only of public atteſta- 
tions of this virtue, | 

It is a general rule, that great rewards in monar- 
chies and republics, are a ſign of their decline ; be- 
cauſe they are a proof of their principles being cor- 
rupted, and that the idea of honour has no longer 
the ſame force in monarchy, nor the title of citizen 
the ſame force in a republic, 

The very worſt Roman emperours were thoſe 
who were moſt profule in their largefles, for exam- 
ple, Caligula, Claudius, Nero, Otho, Vitellius, Com- 
modus, Heliggabalus, and Caracalla, The beſt, as 
Auguſtus, Veſpafian, Antoninus Pius, Marcus Aure- 
lius, and Pertinax, were cecor.omilts, Under good 
emperours the ſtate reſumed its principles ; all other 
treaſures were ſupplied by that of honour. 


| CH A P. XIX. 
New conſequences of the principles of the three go- 


vernments, w 


] CannoT conclude this book without making 
ſome applications of my three principles. 
QUEST. 1. It is a queſtion, whether the laws 

ought to oblige a ſubjeCt to accept of a public em- 
ployment ? My opinion is, that they ought in a re- 
public, but not in a monarchical government. In 
the former, public employmeants are atteſtations of 
virtue, depoſitums with which a citizen is intruſted 
by his country, for whom alone he ought to live, 
act, and think; conſequently he cannot refuſe _ 
them *, In the latter, public offices are teſtimonies 


* Plato in his Republic, book viii. ranks the refuſals 
among the marks of the corruption of a republic. In 
| his Laws, book vi. he orders them to be puniſhed by a 

e; at Venice they are punithed with baniſhment, : 
| _ 


» * 
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of honour ; now ſuch is the capriciouſneſs of ho- 
nour ; that it chuſes to accept of none of theſe 
teſtimonies but when and in what manner it 
pleaſes. Ws | | 

The late king of Sardinia * inflited puniſhments 
on his ſubjects that refuſed the dignities and public 
offices of the ſtate. In this he unknowingly follow- 
ed republican ideas : But his manner of governing 
in other reſpects ſufficiently proves that this was not 
his intention. | : Ry 

QUEST. 2, Secondly, it is queſtioned, whether 
a ſubject ſhould be obliged to accept of a poſt in 
the army inferiour to that which he held before ? 
Among the Romans it was uſual to fee a captain 
ſerve the next year under his lieutenant +, This is 
becauſe virtue in republics requires a continual ſa- 
crifice of our perſons and of our repugnances for 


the good of the ſtate, But in monarchies, honour, 


true or falſe, will never bear with what it calls de- 
grading itſelf, 

In deſpotic governments, where honour, poſts, 
and ranks, are <qually abuſed, they indiſcriminately 


make of a prince a ſcullion, and of a ſcullion a 


prince. 
QuesT. 3. Thirdly, it may be inquired, whether 


civil and military employments ſhould be conferred 
.on the ſame perſon ? In republics, I think, they 


ſhould be joined, but in monarchies ſeparated. In 
republics it would be extremely dangerous to make 
the profeſſion of arms a particular ſtate, diſtin 
from that of civil functions ; and in monarchies n0 


* Victor Amadeus. 
+ Some centurions having appealed to the people 


for the employments which they had before enjoyed, 


« It is juſt, my comrades,” ſaid a centurion, * that 
« you ſhould look upon every poſt as honourable 1n 
* which you have an opportunity of defending rhe re- 


leſs 
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leſs dangerous would it be to confer theſe two em- 
ployments on the ſame perſon. 

In republics a perſon takes up arms only with a 
view to detend his country and its laws; it is be- 
cauſe he is a citizen he makes hunſelt for a while 
a ſoldier. Were theſe two diſtinEt ſtates, the 
perſon who under arms thinks himſelf a citi- 
zen, would ſoon be made ſenſible he is only a 
{oldicr. 

In monarchies they whoſe condition engages 
them in the profeſſion of arms, have nothing but 
glory, or at leaſt honour or fortune, in view. To 
men therefore like theſe the prince ſhould never 
give any civil employments ; on the contrary, they 
ought to be checked by the civil magiſtrate, that 
the ſame perſons may not have at the tame time the 
confidence of the people and the power to abule 
n*. mo | 

We have only to caſt an eye on a nation that 
may be juſtly called a republic diſguiſed under the 
torm of monarchy, and we ſhall ſee how jealous 
they are of making a ſeparate order of the proteſhion 
of arms, and how the military ſtate is conſtantly 
alted with that of the citizen, and even ſometimes 
of the magiſtrate, to the end that theſe qualities 
may be a pledge for their country, which ſhould 
never be forgotten, 


The divifion of civil and military employments, 


made by the Romans after the extinction of the re- 
public, was not an arbitrary thing. It was a con- 
fequence of the change which happened in the con- 
ſtitution of Rome ; it was natural to a monarchi- 
cal government, and what was only commenced 


* Ne imperium ad optimos nobilium transferretur, 
{enatum militia vetuit Gallienus, etiam adire exerci- 
tm. Aurelius Videor de viris illuſtribus, 

_ Vor. I. M under 
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under Auguſtus *, ſucceeding emperours + were 
obliged to finiſh, in order to temper the military 
gOVErnment, 

Procopius therefore, the competitor of Valen; 
the emperour, was ignorant of this principle, when 
conferring the proconſular | dignity upon Hormil- 
das, a prince of the blood-royal of Perha, he re- 
ſtored to this magiſtracy the military command of 
which it had been formerly poſſeſſed ; unleſs indeed 
he had very particular reaſons for ſo doing. A per- 
ſon that aſpires to the fovereignty, concerns him- 
ſelf leſs about what is ſerviceable to the ſtate than 
about what is likely to promote his own intereſt, 

QVesT. 4. Fourthly, it is a queſtion, whether 
public employments ſthould be venal? they ought 
not, I think, in deſpotic governments, where the 
ſubjefts muſt be inſtantaneouſly placed or diſplaced 
by the prince, 

But in monarchies this venality i is not at all im- 
proper, by reaſon 1t 1s an inducement to undertake 
that as a family-employment, which would never 
be undertaken through a motive of virtue ; it fixes 
likewiſe every one to his duty, and renders the fc- 
veral orders of the kingdom more permanent, Sui- 
das || very juſtly obſerves, that Anaſtaſius had 
changed the empire into a kind of ariſtocracy, by 
{clling all public employments, 

Plato $ cannot bear with this venality. ** This 
#426 exattly, | lays he, © as if a perſon was to be 
** made a mariner or pllot of a ſhip for his money. 
** 1s it poſſible that this rule ſhould be bad inevery 


* Auguſtus deprived the ſenators, proconſuls, and 
governours, of the privilege of wearing arms, Dion, 
{, xxxi11, 

+ Conſtantine. See Zozimus, Iib. 1 

+ Ammianus Marceilinus, lib, xxvi. * More veferum 
et bella redurs, | 

| Fragments taken from the embaſſhes of Conſtantine 
Por pHyrogenitus, $ Repub. lib, vii, 

& other 


Chap. 19. OF LAWS. O1 


« other employment of life, and hold good only in 
-« the adminiſtration of a republic ? 2” But Plato 
ſpeaks of a republic founded on virtue, and we of 
a monarchy. Now, in monarchies (where though 
there were no ſuch thing as a regular ſale of public 
offices, ſtill the indigence and avidity of the cour- 
tier would equally prompt him to expoſe them to 
fale) chance will furniſh better ſubjects than the 
prince's choice. In fine, the. method of attaining 
ro honours through riches, inſpires and cher iſhes 
induſtry *, a thing extremely wanting in this kind 
of government. 

QuesT. 5. The fifth queſtion is, in what kind of 
government cenſors are neceſary ? My anſwer is, 
they are neceflary in a republic, where the prinCi- 
ple of government is virtue. We muſt not imagine 
that criminal aCtions only are deſtructive of virtue; 
it is deſtroyed alſo by carclctIneſs, by faults, by a 
certain coolneſs in the love of our country, by dan- 
gerous examples, by ſeeds of corruption, by what- 
ever does not openly violate but clude the laws, by 
what does not ſubvert but weaken ' them ; all this 
ought to fall under the enquiry and covreCtion of 
the cenſors, 

We are ſurpriſed at the puniſhment of the Areo- 
pagite, for killing a ſparrow, which, to eſcape the _ 
purſuit of a hawk, had taken ſheltex .in his:boiom. 
yurpriſed we are alſo that an Areopagite ſhould 
put his ſon to death for pulling out the eyes of a 
little bird. But ler us reflect that the queſtion here 
docs not relate to a criminal condemnation, but to 
a judgment of manners in a republic founded on 
manners, 

In monarchies there ſhould be no cenſors ; mo- 

. narchics are founded on bonour, and the nature of 
honour is to have the whole univerſe for its cenfor. 


* We ſee the lazineſs of Spain, where al public 
employ ments are given away, 
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Every man that fails in this re{peCt, is ſubjeCt to 
thc reproaches even of thole who are void of ho- 
nour, 

Here the cenſors would be ſpoiled by the very 
people whom they ought to correct : they could 
not prevail againſt the corruption of a monarchy ; 
the corruption rather would be too ſtrong againſt 


them. 


Hence it is obvious that there ought to be no 
cenſors in deſpotic governments. . 'The example of 
China ſeems to derogate from this rule ; but we 
ſhall ſee, in the courſe of this work, the particu- 
lar reaſons of that inſtitution, 
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Conſequences of the Principles of different 
Governments with reſpect to the ſimplicity 
of civil and criminal Laws, the form of 


Judgments, and the inflicting of Puniſh- 
ments, 


MC. 


CHAP. 1, - 
Of the ſimplicity of civil laws in different governments, 
MP ARCHIES do not permit of ſo great afim- 


plicity of laws as defpotic governments. For 
in monarchies there muſt be courts of judicature ; 
theſe muſt give their decifions ; the deciſions muit 
| be preſerved and learned, that we may judge in the 
{ame manner to day as yeſterday, and that tc 
lives and property of the citizens may be as certain 
and nxcd as the very conſtitution of the ſtate. 

In monarchies, the adminiſtration of juſtice, 
which decides not only in whatever belongs to life 
and PoOpery; but Iitzewile to honour , Cemancs 
Very 


J 
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very ſcrupulous inquiries. 'The delicacy of the 
judge increaſes in proportion to the increaſe of his 
truſt, and of the importance of the intereſts on 
which he determines. | 

We muſt not therefore be ſurpriſed to find fo 
many rules, reſtrictions, and extenſions in the 
laws of thoſe countries ; rules that multiply the 
particular caſes, and ſeem to make an art of reaſon 
itſelf, Mn | 
The difference of rank, birth, and condition, 
eſtabliſhed in monarchical governments, 1s fre- 
quently attended with diſtinctions in the nature of 
property ; and the laws relative to the conſtitution 
of this government, may augment. the number of 
theſe diſtinctions, Hence, among us, goods are 
divided into real eſtates, purchaſes, doweries, pa- 
raphernalia, paternal, and maternal eſtates ; move- 
ables of different kinds ; eſtates held 1n tee fimple, 
or in tail ; acquired by deſcent or conveyance; al- 
lodial, or held by ſoccage ; ground-rents, or an- 
nuities. Each ſort of goods is ſubject to particular 
rules, which muſt be complicd with in the diſpoſal 
of them. Theſe things muſt needs diminiſh the 
ſimplicity of the laws, | 
In our goveraments, the ficfs are become here- 
ditary. It was neceflary that the nobility ſhould 
have a fixed property, that 1s, the fief ſhould have 
a certain conſiſtency, to the end that the proprie- 
tor of the fief might be always in a capacity of ferv- 
ing the prince, 'This muſt have been produttive 
of great varieties ; for inſtance, there are countries 
where fiefs could not be divided among the bro- 
thers ; in others the younger brothers may be al- 
lowed a more generous ſubſiſtence. | 

The monarch who knows each of his provinces, 
may eſtabliſh different laws, or tolerate different 
cuitoms, But the deſpotic prince knows nothing, 
and can attend to nothing ; he muſt take general 
meaſures ; he governs by a rigid and inflexible Wark 
| which 


— _ 
— w—_ 


CO A OI Innes _ 


= 
*4 
15 
* 
F. 
but 
% 
| 
| 
{ 
| 
k 
[1 
1 


-—_ 


_ ” o 
_ Zn ED Loot tte oe ——_ 


nn 


04 THE SPIRIT Book VI, 


which throughout his whole dominions produces 
the ſame effects; every thing yields under his feet, 

In proportion as the deciſions of the courts of ju- 
dicature are multiplied in monarchies, the law j; 
toaded with decrees that ſometimes contradict one 
another, either becauſe ſucceeding judges are of a 
different way of thinking; or becauſe the ſame 
cauſes are ſometimes well, and at other times ill 
defended; or, in fine, by reaſon of an infinite 
number of abuſes that flip into -whatever paſſes, 
through the hands of man. T his is a neceilary e- 
vil, which the legiſlator redrefles from time to time, 
as contrary even to the ſpirit of moderate govern- 
ments, For when people are obliged to have re- 
courſe to courts of judicature, this ſhould come 
from the nature of the conſtitution, and not from 
the contradictions or uncertainty of the laws. 

In governments where there are neceſſary di- 
ftin&ions of perions, there muſt likewiſe be privi- 
Jeges. This alſo diminiſhes the ſimplicity, and 
creates a thoutand exceptions, | 

One of the privileges leaſt burthenſome to ſocie- 
ty, and eſpecially to him that confers it, is that of 
pleading in one court preferably to another. Here 
new difficuliics ariſe, when it becomes a queſtion, 
before which court we ſhall plead. 

Far different is the caſe of people under deſpotic 
governments. In thoſe countries I can ſce nothing 


"that the legiſlator is able to decree, or the magi- 


ftrate to judge. As the lands belong to the prince, 
it follows, that there are ſcarce any civil laws con- 
cerning the property of lands, From the right 
the ſovereign has to ſucceed to eſtates, it follows 
iikewile that there arenone relating to inheritances. 
The monopolies eſtabliſhed by the prince for 
himſelf in ſome countries, render all ſorts of com- 


mercial laws quite uſeleſs. 'The marriages which 


they uſually contra with ſhe-flaves, are the 
cauſe that there are ſcarce any civil laws relating to 
dowerlies, 
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doweries, Or to the particular ora, of of mar- 
ried women. From the prodigious multitude 
of {laves it follows likewiſe, that there are very few 
who have any ſuch thing as a will of their own, 
and of courſe are an{werable for their conduct be- 
fore a judge, Moſt moral actions that are only in 
conſequence of a father's, a huſband's, or a maſter's 
will, are regulated by them, and not by the magi- 
ſtrates. 

| forgot toobſerve, that as what we call honour, 
is a thing hardly known in thole countries, the feve- 
ral points relating to this honour, which are of ſuch 
importance with us, are with them quite out of the 
queſtion. | Fo 

Deſpotic power is of itſelf ſufficient ; round it 
there is an ablolute vacuum. Hence it is, that 
when travellers favour us with the deſcription of 
countries where arbitrary ſway prevails, they ſel- 
doni make mention of civil laws ®, 

All occaſions therefore of wrangling and of 
law-ſuits are here removed, And to this in part 
it is owing that litigious people in thoſe countries 
are ſo roughly handled : as the injuſtice of their 
demand is neither ſcreened, palliated, nor protect- 
ed by an infinite number of laws, ot courſe it is im- 

mediately diſcovered, 


* In Maznlipatan it could never be found ont that 
there was ſuch a thing as written law, See the col- 
tection of voyages that contributed to the eſtabliſhment 
of the [ndia company, tome iv. part 1, p. 291. The 
Iucians are regulated in their- judgments by certain 
cuſtoms, The Vedan and ſuch like books do not 
contain civil Jaws, but religious precepts. See edify- 
mg letters, 14. collect, | 


CHAP. 
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CHAPF i. 
Of the ſimplicity of criminal laws in different g9- 
| vernments. '- 


E hear it generally faid, that juſtice ought to 
" be adminiſtered with us as in Turky, Is it 
poſible then that the moſt ignorant of all nations 
{hould be the moſt clear-fighted in a point that it 
moſt behoves mankind to know ? 
If we examine the ſet forms of juſtice in reſpect 
to the trouble the ſubje&t undergoes in recovering 
his property, or in obtaining ſatisfaction for an in- 
Jury or affront, we ſhall find them doubtleſs too 
many : but if we conſider them in the relation they 
have to the liberty and ſecurity of the ſubject, we 
ſhall often find them too few; and we {hall be 
convinced that the trouble, expence, delays, and 
even the very dangers of our judiciary proceedings, 
are the price that every ſubject pays for his liberty, 
In 'Turky, where little regard is ſhown to the ho- 
nour, lives, or eſtates of the ſubject, all cauſes are 
one way or other quickly decided. 'The method 
of determining them is a matter of -indifference, 
provided they be determined. "The baſhaw, after 
a quick hearing, orders which party he pleaſes to be 
battinadoed, and then ſends them about their buft- 
nels. 
Here it would be dangerous to have the paſſion 
of litigiouſneſs ; this ſuppoſes @ violent delire of 
obtaining juſtice, a ſtrong averſion, a hurry of-- 
mind, and an obſtinacy in purſuing revenge. All 
this ſhould be avoided in a government, where 
fear ought to be the only prevailing ſentiment, and 
in which the leaſt popular diſturbances are tre- 

quently attended with fudden and unforeſeen revo- 
| Jutions, Here every man ought to know that the 
'F magiſtrate muſt not hear his name mentioned, ea 
| Ko Ry tha 
PE 
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that his ſecurity depends entirely on his being rC+ 
duced to a kind of annihilation. 

But in moderate governments, where the life of 
the meaneſt ſubject is deemed precious, no man is 
ſtript of his honour or property but after a long 
inquiry ; and no-man 1s bereft of lite, till his very 
country has attacked him, an attack that is never 
made without leaving him all poſſible means of ma- 
king his defence. 

Hence it is that when a perſon renders bimſelf 
abſolute- *, he - immediately thinks of ſimplifying 
the laws, Ina government thus conſtituted, they 
are more affected with particular inconveniencies, 
than with the liberty of the ſubject, which is very 
little minded, 

In republics, it is plain that as many formalities 
at leaſt, are neceflary as in monarchies. In both 
governments they increaſe in proportion to the va« 
lue which is ſet on the honour, wy, liberty, 
and life of the ſubject. 

In republican governments men are all equal ; 
equal they are alſo in deſpotic governments : in the 
former becauſe they are every thing, in the latter 
becauſe they are ; wotking. 


CHAP Nl, 


In what governments, and in what caſes the judges 
onght. to determine according to the expreſs letier 


THE NEATET A government approaches to a repu- * 


blic, . the more the manner of judging becomes 
ſettled and -fixed; wherefore it was a fault in 
the republic of Sparta, for the Ephori to paſs ſuch 
arbitrary judgments, without having any laws to 
direft them, The firſt conſuls at Rome ;Progoun- 


* Czar, Cromwell, and many others, 
Vor, I. N ced 


— 


-————__ — 


| 

[1 

i 

=_ 
4 

f 
L 
1 
F 

v'Y 

| 

' 

, , 
_ 
: 
=_ 
=; 
7 W | 

8 | 
- 
_ 
i 
1 $ | 
' 

4 

[ 

| 

: 

[7 'S 
L |! 
'# 
i - 
1 4+ 
| 
| 


——— —_—_— 


OY III OI TI I 9s 
ett 9" 
a —_—_ 


98 THE SPIRIT Book VI. 


ced ſentence in the ſame manner as the Ephori ; 
but the inconveniency of this proceeding was ſoon 
felt, and they were obliged to have recourſe to ex- 
preſs and fixed laws. 

In deſpotic governments there are no laws ; the 
judge himſelf is his own rule. 'There_ are laws in 
monarchies ; and where theſe are explicit, the 
Judge conforms to them ; where they are other- 
wiſe, he endeavours to follow their ſpirit. In re- 
publics, the very nature of the conſtitution re- 
quires the judges to keep to the letter of the law. 
Here there is no citizen againſt whom a law can be 
interpreted, in caſes where either his honour, pro- 
perty, or life is concerned. 

Ar Rome the judges had no more to do than to 
declare, that the perſon accuſed was guilty of a 
particular crime, and then the punithment was 
found in the laws, as may be ſeen in divers laws 
1till extant, In England the jury determine whe- 
ther the fat brought under their cognifance be 
proved or not ; if it be proved, the judge pro- 
nounces the puniſhment inflicted by the. law for 
tuch a particular fact, and for this he needs only 
open his eyes, | 


CHAP. TV. 
Of the manner of forming Juchywquite. 


- PENCE wiſe the dif f . rm! 18 


judgments. In monerchie the judges take 

the method of arbiters ; they deliberate together, 
they communicate their thoughts in order to come 
to an agreement, they moderate their opinion to 
render it conformable to that of others ; and the 
ſentiments of the feweſt muſt yield to thoſe of two , 
thirds of the whole number. But this is not a- 

_ greeable to the nature of a republic. Art Rome, 
and in the cities of Greece, the judges never cn- 
tere 
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tered into a conſultation ; each gave his opinion 
one of theſe three ways, / ab/elve, I condemn, 1t 
does not appear clear to me * : this was becauſe the 
people judged, or were ſuppoſed to judge> But the 
people are far from being civilians ; all theſe modi- 
fications of arbitration are above their reach; 
they muſt have only one object, and one ſingle fact 
ſet before them; and then they have only to ſee 
whether they ought to condemn, to acquit, or to 
ſuſpend their judgment. 

The Romans introduced ſet forms for aftions + 
after the example of the Greeks, and eſtabliſhed a 
rule that each cauſe ſhould be direQed by its proper 
action. This was neceflary in their manner of 
judging ;z it was neceflary to fix the ſtate of the 
queſtion, that the people might have it always be- 
fore their eyes. - Otherwiſe in a long proceſs, this 
ſtate of the queſtion would continually change, 
and be no longer diſtinguiſhed. 
Hence it followed, that the Roman judges grant- 
ed only the ſimple demand, without making any 
addition, deduction, or limitation. But the pretert 
deviſed other forms for actions, which were called 
ex bona fide, where the method of pronouncing fen- 
tence was left more to the diſpofition of the judge. 
This was more agreeable. to the ſpirit of mo- 
narchy. . Hence it is a ſaying among the French 
lawyers, That #2 France Þ all ations are EX BONA 
FIDE, 


_t Hi liquet, SP 
_ | Quasattiones ne populus prout vellet inititueret, 
certas ſolemneſque eſſe yoluerunt. L. ii. $ 6. Digeſt. 


de orip. jur, 


} In France, a perſon thongh ſited for more than 
he owes, loſes notwithſtanding his coſts, if he has not 
offered to pay as much as he owes, | 


Na CHAP. 
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CHAP. V. 


In what governments the ſovereign may be judge. 


ACHIAVEL * attributes the loſs of the liber- 
ty of Florence, to the people's not judging in 
a body in cafes of ag treaſon againſt themſelves, 
as was cuſtomary at Rome, For this purpoſe they 


. had eight judges : but the few, ſays Machiavel, are 


corrupted by a few, T thould willingly adopt the 
maxim of this great man. But as in thoſe caſes 
the political intereſt prevails in ſome meaſure over 
the civil, (for it is always an inconveniency that the 

ſhould be judge in their own cauſe), in order 
to remedy this evil, the laws muſt provide as much 
as poflible for the ſecurity of individuals. 


-- With this view the Reman legiſlators did two 


things ; they gave the perſons accuſed permiſſion 
to baniſh themſelves + before ſentence was . pro- 
nounced {; and they ordained that the goods of 
thoſe who were condemned ſhould be ſacred, to 
prevent their being confiſcated to the people. We 


| ſhall fee in the 11th book the other limitations that 


were ſet to the power the people had of judging, 
Solon knew how to prevent the- abuſe which the 
people might make of their power in criminal 
judgments. He ordained that the court of Areo- 
pagus ſhould reexamine the affair ; that if they be- 
lieved the party accuſed was unjuſtly acquitted ||, 
they ſhould accuſe him again before the people ; 


* Diſcourſe on the firſt decade of Livy, book 1. 
chap. 9. | 

+. Thisis well explained in Cicero's oration pro Cz- 
cina, towards the end,  __ 
2 This was a law at Athens, as appears by De- 
moſthenes. Socrates refuſed to make uſe of it, 

\ Demoſthenes pro corona, p. 494. edit, Franck, 
an. 1604, 

F &S that 
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that if they believed him unjuſtty condemned *, 
they ſhould put a ſtop to the execution, and make 
them rejudge the proceeding. An admirable law 
that ſubjeCted the people to the cenſure of the ma- 
giſtracy which they moſt revered, and even to 
their own |! NY 
* In affairs of this kind, it is always proper to 
throw in ſome delays, eſpecially when the party ac- 
cuſed is under confinement ; to the end that the 
people may grow calm, and give their judgment 
coolly. _ 
| In defpotic governments the prince himſelf may 
be judge, But in monarchies this cannot be ; the 
conſtitution by ſuch means would be ſubverted, 
and the dependent intermediate powers annihilated ; 
all ſer forms of judgment would ceaſe ; fear would 
take poſſeſſion of the people's minds, and paleneſs 
ſpread itſelf over every countenance : the' more 
confidence, honour, afteCtion, and ſecurity is in 
the ſubje&t, the more widely extended is the power 
of the monarch. | og 
We ſhall give here a'few more refleftions on this 
point. In monarchies, the prince is the party 
that proſecutes the perſons accuſed, and cauſes 
them to be puniſhed or acquitted ; now, were he 
himſelf to fit as judge, he would be both judge and 
party. ah | | 
© In this government, the prince has frequently 
the benefit of confiſcations ; fo that here again'b 
being judge himſelf of crimes, he would be both 
Judge and party. Te : 
Further, by this means he would deprive himſelf 
of the moſt glorious attribute of ſovereignty, name- 
ly, that of granting pardon +; for it would be 
_ * See Philoſtratus's lives of the Sophiſts, book i, 
life of Aſchines ns 
_ Þ Platodoes not think it rightthat kings, who, as he 
ſays, are prieſts, ſhould preſide at judgments where 
people are condemned to death, exile, or impriſonment. 
quite 


we—— 7 
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quite ridiculous in him to make and- unmake his 
deciſions : Surely he would not chuſe to contra- 
dit himſelf. Befides, this would be confounding 
all ideas ; it would be impoflible to tell whether a 
man was acquitted, or received his pardon, _ 
Lewis XIIT. being deſirous to fit as judge at the 
trial of the Duke de /a Valette *, aflembled in his 
cabinet ſome members of the parliament, together 
with ſorne counſellors of ſtate, to conſult about it: 
upon their being compelled by the king, to give 
their opinion or judgment concerning the decree 
for his arreſt, the Preſident de Behevre ſaid; 
«*« 'That he ſaw in this affair a very ſtrange thing, 
«« a prince paſling ſentence upon one of his ſub- 
«« jets ; that kings had reſerved to themſelves the 
* power of pardoning, and left that of condemn- 
<« ing to their officers ; that his Majeſty wanted to 
&© ſee before him at the bar, a perſon who by his 


. & deciſion was to be hurried away in an hour's 


<« time into the other world ! That this is what 2 
«© prince's countenance, from whence favours flow, 
<© ſhould never bear ; that his preſence alone re- 
* moved eccleſiaſtic cenſures ; and that ſubjects 
* ought not to go away diſlatisfied from their 
< prince.” When ſentence was pafled, the ſame 
prefident ſaid, © This is an unprecedented judge- 
<* ment, to ſee, contrary to the example of paſt 


«« ages, a king of France in the quality of a judge, 


*© condemning a gentleman to death +,” 


'- Again, ſentences pafſed by the prince would be 


L 


| an inexhauſtible ſource of injuſtice and abuſe; the 


courtiers by their importunity would always be 
able to extort his deciſions. Some Roman empe- 
rours were ſo mad as to fit as judges themſclves 3 


_.. ® See the relation of the trial of the Duke de Va- 


lette, It is printed in the memoirs of Monteſor, tome 
2, P. 62. = 
+ It was afterwards revoked, See the ſame xelation. 
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the conſequence was, that no reigns ever fo ſur- 
priſed the univerſe with oppreflion and injuſtice. 

« Claudius,” ſays Tacitus *, ** having appro- 
« priated to himſelf the judgment of law-ſuits, 
« and the functions of magiſtrates, gave occaſion 
« to all manner of rapine.” But Nero, upon his 
coming to the empire after Claudius, endeavoured 
to conciliate the minds of the people, by declaring, 
« 'That he would take care not to be judge him+ 
« ſelf in private cauſes, that the parties might not 
« be expoſed within the walls of a palace to the 
& iniquitous power of a few freedmen +.” 


*« Under the reign of Arcadius,” ſays Zozimus 7t, 
* a ſwarm of calumniators ſpread themſelves all . 


« round, and infected the court. Upon a perſon's 
« deceaſe it was immediately ſuppoſed he had no 


_ * children ||; and, in conſequence of this, his 


© property was given away by a reſcript, For, as 
* the prince was ſurprifingly ſtupid, and the em- 
* preſs exceſſively enterpriſing, the was a ſlave to 
** the inſatiable avarice of her domeſtics and conft- 
« dents; inſomuch that to an honeſt man nothing 
* could be more defireable than death,” R 
« Formerly,” ſays Procopius {, <* there uſed ta 
* be very few people at court ; but in Juſtinian's 
* reign, as the judges had no longer the liberty of 
** adminiſtering juſtice, their tribunals were defert- 
* ed, while the prince's palace reſounded with the 
# clamours of the ſeveral litigating parties.” Every 
. body knows what a proſtitution there was, at that 
court, of public judgments, and even of the very 
laws themſelves, | | 


The laws are the cye of the prince ; by them he 


* Annal. lib, xi. + Ibid, lib, xii. 
| Hiſt, lib. : | | | 
|| The ſame diſorder happened under Theodofius 

jhe younger. - . | 

| þ Secret hiſtory. 


{ees 
L] 


aan Oo S CEIe EARS I TRE S n ——— — 


"204. * THE-COIRET. Book Wh 


ſees what he could not otherwiſe diſcern. Should 
he attempt the function of a judge, he would not 
then labour for himſelf, but for impoſtors that 
want to deceive him. PRE Re 


; = _ — 
CHAP. -YL.. 


That in monarchies theminifters ought not tobe judpes, 
T is likewiſe a very great inconveniency in mo- 
narchies for the miniſters of the prince to be 
judges. We have ſtill inſtances of ſtates where 
there are a great number of judges to determine 
fiſcal controverſies, and where the miniſters not- 
withſtanding (a thing almoſt incredible!) want to de- 
termine them. Many are the refleCtions that here a- 
riſe ; but this ſingle one will ſuffice for my purpoſe, 
'There 1s 1n the very nature of things a kind of 
contraſt between a prince's council and his courts 
of judicature. 'The king's council. ought to be 
compoſed of a few perſons, and the , courts of ju- 
dicature of a great many. 'The reaſon is; in the 
former things ſhould be undertaken and purſued 
with a kind of warmth and paſſion, which can 
hardly be expected but from four or five men wha 
make it their ſole buſineſs. On the contrary, in 


_ courts of judicature a certain coolneſs is requiſite, 


and an indifference in ſome meaſure to all manner 
of affairs, 


s 


—_—_— 


CHAP. VI. 


Of a fingle magiſtrate. | 
Magiſtracy of this kind cannot take place but 
in a defpotic government, We have an m- 
ſtance in the Roman hiſtory, how far a. ſingle ma- 
oiſtrate may abuſe his power. Might it not be ve- 
ry well expected, that Appius on his tribunal 
ſhould contemn the laws, after having violated the 


very 
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yery law of his own * enacting ? Livy has given us 
the iniquitous diſtin&ion of the decemvir. He had 
| ſuborned a man to reclaim Virginia in his preſence 
as his ſlave ; Virginia's relations infiſted, that, by 
virtue of his own law, ſhe ſhould be conſigned t 

them till the definitive judgment was paſſed.” Upon 
which he declared, that his law had been made only 
in favour of the father ; and that, as Virginius was 
abſent, no application could be made of it to the 
preſent caſe +. | | ice Nukes 


= , - . ok * - = ; . _ x , | = - 
CHAP. VII. 
Of agcuſations in different governments. 


—_—_ — TFT. 


þ Rome | it was lawful for one citizen to accuſe 
another ; this was according to the ſpirit of a 
republic, where each citizen ought to have an un- 
limited zeal for the public good, and where each 
citizen is ſuppoſed to hold the whole rights of his 
country in his hands. Under the emperours the 
republican maxims were ſtill purſued ; and inſtant- 
ly a pernicious ſet of men ſtarted up, a whole 
ſwarm of informers. Whoſoever hai numerous 
vices and abilities, a mean ſoul and an ambitious 
ſpirit, buſied himſelf in the ſearch of ſome crimi- 
nal whoſe condemnation might be agreeable to the 
ince : this was the road to honour and fortune || ; 
ut luckily we are ſtrangers to it in our country. 
We have at preſent an admirable law, namely, 
that which requires that the prince who is eſtabliſh- 
ed for the execution of the laws, ſhould appoint an 
officer in each court of judicature to proſecute all 


* See the 2d law, { 24. , de orig, jur. 
Quo pater puellz abeſſet, locum injuriz efle ra- 
wins, dec. i. lib. 3. ; | 
And in a.great many other cities. | 
Seein Tacitus the reward given to theſe informers. 
oL, 1. bed ſorts 
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ſorrs of crimes in his name; by this means the 
profeſſion of informers is a thing unknown to us; 
tor if this public avenger were ſuſpected to abuſe his 
office, he would ſoon be obliged to name his author, - 

By Plato's laws *, thoſe who neglect to. inform 
or afliſt the magiſtrates, are liable to be puniſhed. 
This would. not be ſo proper in our days. 'The pu- 
blic proſecutor watches for the ſafety of the citizens; 
he proceeds in his office, while they enjoy the 
ſweets of tranquillity. 


CHAF. I 
Of the ſeverity of puniſhments in different govern» 


: ments. 
THE ſeverity of puniſhments is fitter for deſpotic 
governments, whoſe principle is terrour, than 
for a monarchy or a republic, whoſe ſpring is ho- 
nour and virtue, 

In moderate governments the love of one's coun- 
try, ſhame, and fear of blame, are reſtraining 
motives, capable of preventing a great multitude of 
crimes. Here the greateſt puniſhment of a bad ac- 
tion 1s conviction, 'The civil laws have therefore 2 
ſofter way of correCting, and do- not require 1o 
much force and ſeverity. 

In thoſe ſtates a good legiſlator is leſs bent upon 
puniſhing than preventing crimes; he is more at- 
rentive-to- inſpire good. morals, than. to inflict pu- 
niſhments.. 

It is a perpetual remark of the Chineſe authors +, 
that the more the ſeverity of puniſhments was in- 
creaſed in their empire, the nearer they were to a re- 
revolution. Becauſe puniſhments. were augmented 
in proportion as the public morals were re corrupted. 


 *® Lib. 1x, 
+ I ſhall ſhew hereafter, that China is in this reſpet 
in the ſame caſe as a rebublic or monarchy, 
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It would be an eaſy matter to prove, that in all, 
or almoſt all, the governments of Europe, punifh- 
- ments have increaſed or diminiſhed in proportion 
as thoſe governments favoured or diſcouraged li- 
berty. | | | 

In -deſpotic governments people are ſo unhappy, 
as to have a greater dread of death than regret for 
the loſs of hfe; cenſequently their puniſhments 
ought to be more ſevere, In moderate ſtates, they 
are more afraid of loſing their lives than apprehen- 
dive of the pain of dying ; thoſe punifthments there- 
fore that deprive them ſimply of life, are ſufficient. 

Men in exceſs of happineſs or miſery are equally 
inclinable to ſeverity; witneſs conquerors and 
monks. It is mediocrity alone, and a mixture of 
proſperous and adverſe fortune, that inſpire us with 
lemity and pity. | 

"What we obſerve among particular men, is 
equally obſervable in different nations. In countries 
inhabited by ſavages who lead a very hard life, and 
in deſpotic governments, where there is only one 
perſon on whom fortune lavithes her favours, while 
_ the miſerable ſubjects lie expoſed to her inſults, 
people are equally cruel. Lenity reigns in mode- 
rate governments, Ms 

When we read in hiſtory the horrid Teverity of 
the ſultans in the adminiſtration of juſtice, we feel 
a kind of pain upon conſidering thegmiſeries of hu- 
man nature, | 

In moderate governments, a good legiflator may 
make uſe of every thing by way of puniſhment. 1s 
It not a very extraordinary thing, that one of 
the principal puniſhmeats at Sparta was to deprive 
a perſon of the power of lending out his wife, or 
of receiving the wife of another man, and to oblige 
him to have no company at home but virgins? In 


thort, whatever the law calls a puniſhment is ſuch 
_ eff-Ctually, - wy 


O 2 CHAP. 
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WI. WS 
Of the ancient French laws. 

IS the ancient French laws we find the true ſpirit 
=* of monarchy. In caſes relating to pecuniary pu- 
niſhments the common people are lets ſeverely pu- 
Niſhed than the nobility #®, But in criminal + caſes 
it is quite the reverſe ; the nobleman loſes his ho- 
nour and his voice in court, while the peaſant, who 
has no honour to loſe, undergoes a corporal puniſh- 
ment. EE | 
Res» ow  / | 
That when &@ people are virtuous, few puniſhments 

| wo - SE ens 
THE people of Rome had ſome ſhare of probity. 
. * Duch was the force of this probity, that the le- 
giſlator had frequently no farther occaſion than to 


| Point out the right road, to induce them to follow 


3t; one would imagine, that inſtead of precepts, it 
was ſufficient to give them counſels. | | 
The puniſhments of the regal laws, and thoſe of 
the twelve tables, were almoſt all aboliſhed in the 
time of the republic, in conſequence either of the 
Valerian +, or of the, Porcian law |. Tr was never 
 * Suppoſe for inſtance, te.prevent the execution of 
a decree the common people paid a fine of forty ſous, 
and the nobility of ſixty livres. Somme Rurale, book iu. 


'p. 198, edit Got, 1512... 


| + See the council of Peter Defontaines, c. 13. eſpe- 
} It was made by Valerius Publicola, ſoon after the 
expulſion of the kings, and was twice renewed, both 
times by magiſtrates of the ſame family, as Livy ob- 
ſerves, 1. 10. The queſtion was not to give it a greater 


- force, bur to render its injunWions more perfect ; dili- 


gentius ſanttum, ſays Livy, ibid. = 

__ | Lex Porgia pro tergo civium lata. It was made in 

the 454th year of the foundation of Rome. 
| obſerved 
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| obſerved: that this ſtep did any manner of prejudice 
to the civil adminiſtration. _ | 
This Valerian law, which prohibited the magiſ- 
trates from uſing any violent methods againſt a ci- 
tizen that had appealed to the people, inflift- 
ed no other puniſhment on the perſon who in- 
fringed it, than that of being reputed a diſhoneſt 
may *, - | 


— 


CHAP, All. 

Of the power of puniſhments. 
| XPERIENCE. ſhows, that, in countries remark- 
able for the lenity of penal laws, the ſpirit of 

the inhabitants is as much affected by them, as in 
other countries by ſeverer punithments, | 
| If an inconveniency or abule ariſes in the ſtate, a 
violent government endeavours ſuddenly to redreſs 
' it; and inſtead of putting the old laws in execution, 
it eſtabliſhes ſome cruel puniſhmeat which inſtant- 
ly puts a ſtop to the evil, Burt the ſpring of go- 
vernment is hereby weakened ; the imagination 
grows accuſtomed to the ſevere as well as to the 
milder puniſhment ; and as the fear of the latter 
diminiſhes, they are ſoon obliged in every caſe to 
have recourſe to the other. Robberies on the high- 
_ way were grown common in ſome countries; in or- 
der to remedy this evil, they invented the punith- 

ment of breaking upon the wheel, the terrour of 
which put a ſtop for a while to this miſchievous 
practice. But ſoon after robberies on the highways 


were become as common as ever, 
| Defſertion in our days was grown to a very great 
height; in conſequence of this it was judged pro- 
per to puniſh deſerters with death ; and yer their 
number did not diminiſh, 'The reaſon is very na- 


* Nihil ultra quam improbe faftuin adjecit. Liv. 
EEE us MED | tural; 
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tural ; a ſoldier accuſtomed daily to venture his 
lite, deſpiſes or affe&s to deſpiſe the danger of 16- 
{ing it. He is daily habituated to the fear of ſhame; 
it would have therefore been much better to have 
continued a puniſhment which branded him with 
infamy for life : The puniſhment was pretended to 
be increaſed, while it was really diminiſhed. 

Men muſt not be led by exceſs of vivlence ; we 
ought to make a prudent uſe of the means which 
nature has given us to conduct them. If we inquire 
Into the caule of all human corruptions, we thall 
find that they proceed from the impunity of crimes, 
and not from the moderation of punithments. 

Let us follow nature, who has given ſhame to 
man for his ſcourge; and let the heavieſt part of 
the puniſhment be the infamy attending it. 

But if there be ſome countries where thame is 
not a conſ:quence of puniſhment, this muſt be 
owing to tyranny, which has inflicted the ſame pu- 
niſhments on villains and honeſt men. 

_ And tf there are others where men are deterred 

only by cruel puniſhments, we may be ſure that this 
muſt in a great meaſure ariſe from the violence of 
the government, which has inflicted ſuch puniſh- 
ments for flight tranſgreſſions. 

It often happens that a legiſlator, defirous of re- 
forming an evil, thinks of nothing but of this re- 
formation ; his eyes are open only to this obje&, 
and ſhut to its inconveniencies. hen the evil 1s 
redrefled, there is nothing more ſeen but the ſeve- 
rity of the legiſlator : Yet there ſtill remains an evil 
in the ſtate that has ſprung from this ſeverity ; the 
minds of the people are corrupted, and become ha- 
. biruared to deſpotic power. | bj 

Ly/ander * having obtained a victory over the 
Athenians, the priſoners were ordered to be tried 
in conſequence of an accuſation brought againſt the 


* Renoph, Hiſt, lib, ii. 


{ 


Athenians, 
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Athenians, of having thrown all the captives of two 
galleys down a precipice, and of haviug reſolved in 
full aſſembly to cut off the hands ot thoſe whom 
they ſhould chance to make nrifoners, The Athe- 
nians were therefore all maſſacred, except Adyman- 
tes who had oppoled this decree. Lyfander re- 
proached Philccles, before he was put to death, 
with having depraved the people's minds, and given 
t:ffons of cruelty to all Greece. 

« 'The Argives,” ſays Plutarch *, © having put 
« fifteen hundred of their citizens to death, the A- 
* thenians ordered facrifices of expiation, that it 
« might pleaſe the gods to turn the hearts of the 
« Athenians from ſo cruel a thought.” 

There are two ſorts of corruption ; one, when 
the people do not obſerve the laws, the other 
when they are corrupted by the laws : An incurable 
evil, becauſe it is in the very remedy itſelf, 


CH AP. XUL 
Impotency of the laws of Japan. 


PF ACESSIVE puniſhments may even corrupt a def- 
potic government; of this we have an inſtance 

in Japan. 
Here almoſt all crimes are puniſhed with death +, 
becauſe diſobedience to ſo great an emperour, as 
that of Japan, is reckoned an enormous crime. 
The queſtion is not ſo much to corre the delin- 
quent, AS to vindicate the authority of the prince. 
Theſe notions are derived from ſervitude, and are 
owing eſpecially to this, that as the emperour is uni- 


verſal proprietor, almoſt all crimes are dire&tly 
agalnſt his intereſts, ; ; 


_ * Morals of thoſe who are intruſted with the direc- 
_ tion of ſtate-affairs, | 
_ | See Kempfer, 
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© They puniſh with death lies ſpoken before the 
magiſtrates *; a proceeding contrary to natural 
defence. 

Even things which have not the appearance of a 
crime, are ſeverely puniſhed ; for inſtance, a man 
that ventures his money at play is put to death, 

It is true, that the ſurprifing character of this oh- 
ftinate, capricious, reſolute, whimſical people, who 
defy all dangers and calarnities, ſeems to abſolve 
their legiſlators from the imputation of cruelty, 
notwithſtanding the ſeverity of their laws. But are 
men who have a natural contempt of death, and 
who rip open their bellies for the leaſt fancy, are 

i fuch men, I ſay, mended or deterred, or rather arc 
they not hardened, by the continual fight of puniſh- 
ments ? 

The relations of travellers inform us, with re- 
ſpect to the education of the Japenele, that children 
muſt be treated there with mildneſs, becauſe they 
become hardened to puniſhment ; that their ſlaves 
mulſt not be too roughly uſed, becauſe they imme- 
diately put themſelves in a poſture of detence. 

Would not one imagine that they might eaſily have 
zudged of the ſpirit which ought to reign in their 
political and civil government, from that. which 
ſhould prevail in their domeſtic concerns ? 

A wile legiſlator would haye endeavoured to re- 
claim people's minds by a juſt temperature of pu- 
niſhments and rewards ; by maxims of philoſopby, 

morality, and religion, adapted to theſe characters; 
by a juſt application of the rules of honour, and 
by the enjoyment of a conſtant happineſs and ſoft 
tranquillity of life. Burt theſe are ſprings to which 
deſporic power is a ſtranger ; it may abuſe itſelf, 
and that is all it can do : In Japan it has made its | 


.F ColleQion of voyages that contributed tothe eſta- 
bliſhment of the Eaſt-India company, tom. 11. p. $58. 
h FO atk utmo 
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utmoſt effort, and has ſurpaſſed even itſelf in cru- 
ny > | 

As the minds of the people by this means grew 
wild and intractable, they were obliged to have re- 
courſe to the molt hotrid ſeverity, This is the ori- 
gin, this is the ſpirit of the laws of Japan. | hey 
had more fury, however, than force. They ſuc- 
ceeded in the extirpation of Chriſtianity ; bur ſuch 
unaccountable efforts are a proot of their impo- 
tence. They wanted to eſtabl:iſh a good polity, and 
they have ſhown greater marks of their weakneſs. 

We have only to read the relation of the inter- 
view between the emperour and the deyro at Mea- 
co *, The number of thoſe who were ſuffocated or 
murdered in that city by ruffians, is incredible z 
young maids and boys were carried off by force, and 
found afterwards expoſed in public places at unſea- 
{onable hours, quite naked and ſewed in linen-bags, 
to prevent their knowing which way they had 
paſſed ; robberies were commitred in all parts, the 
bellies of horſes wcre ripped open to bring their 
riders to the ground. and coaches were overturned 
| in order to ſtrip the ladies. The Dutch, who were 
told they could not paſs the night on the ſcaffold 
without expoſing themſelves to the danger of being 
aſſaſſinated, came down, &c. 

| ſhall here give one inſtance more from the ſame 
nation. The emperour having abandoned himſelf 
to infamous pleaſures, lived unmarried, and was 
conſequently in danger of dying without fffue. 
The deyro ſeni him two beautiful young virgins 
one he married out of reſpc&, but would not mcd- 
dle with her, His nurſe cauſed the fineit women of 
the empire to be ſent for, but ail to ng purpoſe» 
At length, an armourer's daughter having pleated 
his fancy + ; he determined to marry her, and had 
 * CalleQtion of voyages that contributed to the eſta- 
Rent of the Eaſt-Iadia company, tom. v. p. 2. 
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a ſon. The ladies belonging to the court, - enraged 
to ſce a perſon of ſuch mean extraction preferred 
to themſelves, ſtifled the child. The crime was 


concealed from the emperour ; for he'\would have 
_ ſpilled a torrent of blood. "The exceflive ſeverity of 


the laws hinders therefore their execution : When 
the puniſhment ſurpaſſes all meaſure, they arc fre- 
quently obliged to prefer impunity to it, 


CH AP. XIV. 
Of the ſpirit of the Roman ſenate. | 
[JNDER the conſulate of Acilius Glabrio and Pi- 


ſo. the Acihan law * was made to prevent the 
intriguing for places. Dio ſays + that the ſenate 
engaged the conſuls to propoſe it, by reaſon that 
C. Cornelius the tribune had reſolved to cauſe moſt 
ſevere puniſhments to be eſtabliſhed againſt this 
crime; to which the people ſeemed greatly inclined. 
'The ſenate rightly judged that immoderate puniſh- 
ments would itrike indeed a terrour, into people's 
minds, but muſt have alſo this effef&t, that there 
would be nobody afterwards to accuſe or condemn; 
whereas, by propoſing moderate puniſhments, there 
would be always judges and accuſers. | 


CHAP. XV. 
Of the Roman laws in.reſpef to puniſpments. 


I AM ſtrongly confirmed in my ſentiments upon 
tinding the Romans on my ſide, and I think that 
puniſhments are connected with the nature of the 


* Thofſethat were guilty were condemned to a fine; 


they could not be admitted into the rank of ſenators, 


3.0r nominated to any public office, Dio, book xxxvi. 
+ Book x«xvi. 


government, 
, 
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government, when I behold this great people 
changing in this reſpect their civil laws, in propor- 
tion as they altered their form of government. 

'Che regal laws made for a multitude compoſed 
of fupitives, ſlaves, and vagabonds, were very. ſe- 
vere, 'The ſpirit of a republic would have required 
that the decemvirs ſhould not have inſerted thoſe 
laws in their twelve tables ; but men who aimed ar 
tyranny were far from conforming to a republican 
ſpirit, | 
"Livy * ſays in relation to the puniſhment of Me- 
tius Suffetius, dictator of Alba, who was condemned 
by Tullus Hoſtilius to be. pulled to pieces by two 
chariots, that this was the firſt and laſt puniſhment 
in which the remembrance of humanity ſeemed to 
have been loſt. He is miſtaken; the law of the 
twelve tables is full of very cruel puniſhments +. - 

'The deſign of the decemvirs appears moſt con- 
{ſpicuous in the capital puniſhment pronounced 


againſt libellers and poets, "This is not agreeable to 


the genius of a republic, where the people like to 
ſee the great men humbled. But perſons that aim- 
ed at the ſubverſion of liberty, were afraid of wri- 
tings that might revive its ſpirn Þ 

After the expulſion of the decemyirs, almoſt all 
the penal laws were aboliſked. It is true they were 
not expreſsly repealed ; but as the Porcian law had 
ordained that no citizen of Rome ſhould be put to 
death, tHey were of no further uſe. 

This is exactly the time to which we may refer 


® Lib. 1, 


T We find there the puniſhment of fire, and almoſt 


always capital puniſhments, theft puniihed with death, 
&c; | : | 
t Sylla, animated with the ſame ſpirit as the de- 
. Ccemvirs, followed their example in augmenting the 
penal laws againſt ſatirical writers, | 


| | what 
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what Livy ſays * of the Romans, that no people 
were ever fonder of moderation in puniſhments, 

But if to the mildneſs of puniſhments we add the 
right which the party accuſed had of withdrawing 
before-judgment-was pronounced, we ſhall find thar 
the Romans followed the ſpirit which I have ob- 
ſerved to be natural to a republic. 

Sylla, who confounded tyranny, anarchy, and 
liberty, made the Cornehan laws, He ſeemed to 
have contrived regulations merely with a view to 
create new crimes. Thus diſtinguiſhing an infinite 
number of actions by the name of murder, he found 
murderers in all parts; and, by a practice but too 
much followed, he laid ſnares, ſowed thorns, and 
«og precipices, whereſoever the citizens ſet their 
_ TEEk, | | ON OY 
_ *Almoſt all Sylla's laws contained only the inter- 
diction of fire and water. 'To this Czfar added the 
confiſcation of goods f, becauſe the rich, by pre- 
ſerving their eſtates in exile, became bolder in the 
perpetration of crimes, | 
' The emperours having eſtabliſhed a military go- 
vernment, ſoon found that it was as terrible to the 
prince as to the ſubje&t ; they endeavoured there- 
fore to temper it, and with this view had recourſe 
to dignities, and to the reſpef&t with which thoſe 
dignities were attended, ER Th, 

The government thus drew nearer a little to mo- 
narchy, and puniſhments were divided into three 
claſſes + ; thoſe which related to the principal per- 
ſon in the ſtate {|, which were very mild; thoſe 


* Book 1, 
+ Paenas facinorum auxit, cum locupletes eo facilius 
ſcelere ſe obligarent, quod integris patrimoniis exula- 
rent, Suet, in Jul. Caſare. FO : 
+ See the third law, { /egis ad leg. Cornel. de ficartis, 
and a valt number of others in the Digeſt and in the 
Codex, | nf FS 
- | Sublimiores, : 
CE which 
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"which were inflicted on perſons of an inferiour 
rank *, and were more ſevere; and, in fine, ſuch 
as conceracd only perſons of the loweſt condition +, 
which were the moſt rigorous, | 

Maximinus, that fierce, that ſtupid prince, in- 
creaſed the rigour of the military government which 
he ought to have ſoftened, 'Vhe ſenate were in- 
formed, ſays Capitolinus f, that ſome had been 
crucified, others expoſed to wild beaſts, or ſewed 
up ih the ſkins of beaſts lately killed, without any 
manner of regard to their dignity, It ſeemed as if 
he wanted to exerciſe the military diſcipline, on the 
model of which he pretended to rTegulate the civil 
adminiſtration, 

In the confiderations on the riſe and declenſion of the 
Roman grandeur, we find, in what manner Con- 
ſtantine changed the military government into a 
military and civil one, and drew ncarer to monar- 
chy. There we may trace the different revolutions 
of this ſtate, and ſee how they fell from rigour to 


indolence, and from indolence to impunity. 
* NR ' 


noo nun un_w______ 
CH AP. AVE 
of the juſt proportion betwixt puniſhments and crimes. 


JE. an efſential point, that there ſhov1d be a cer- 
* tain proportion in puniſhments, becauſe it is 
efſential that a great crime ſhould be avoided rather 
than a lefler, and that which is more pernicious to 
ſociety rather than that which is leſs. 

*« An impoſtor ||, who called himſelf Conſtan- 
« tine Ducas, raiſed a great inſurrcCtion at Con- 
* ſtantinople. He was taken and condemned to 


* Medios, | | 

+} Infimos, leg. 3. $ legis ad leg. Cornel. de ficariis, 
+ Jul. Cap. Maximini duo, 

| Hilt, of Nicephorus, patriarch of Conſtantinople, 
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© country, yet they never murder, 
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f* be whipt ; but upon informing againſt ſeveral 
£c perſons of diſtinction, he was condemned to be 
** burat as a calumniator,” It is very extraordi- 
nary, that they ſhould thus proportion the puniſh- 
ments betwixt the crimes of high treaſon and that of 
calumny. 

'This puts me in mind of a ſaying of Charles II. 
king of Great Britain, He ſaw a man one da 
ſtanding in the pillory ; upon which he aſked what 
crime the man had committed. He was anſwered, 
«© Pleaſe your Majeſty, he has wrote a libel againſt 
your miniſters.” * "The fool ! (ſaid the king,) 
why did he not write againſt me? they would have 
done nothing to him.” 

*« dcventy perſons having conſpired againſt the 
«© emperour Baſil *; he ordered them to be whipt, 
«« andthe hair of their heads and beards to. be burnt, 
* A ſtag one day having taken hold of him by the 
** girdle with his horn, one of his retihue drew his 
«© {word, cut the girdle, and ſaved him ; upon 
© which he ordered that perſon's head to be cut 
«© off, for having, ſaid he, drawn his ſword againſt 
© his ſovereign.” Who could imagine that the 
ſame prince could ever have pafſed two ſuch differ- 
ent judgments. 

- It is a great abuſe amongſt us to condemn to the 


' fame puniſhment a perſon that only robs on the 


Highway, and another that robs and murders, 
Surely, for the public ſecurity, ſome difference 


| ſhould be made in the puniſhment. 


In China thoſe who add murder to robbery, are 
cut in pieces + ; but not ſo the others : To this 
difference it is owing, that though they rob in that 


In Rufſia where the puniſhment of robbery and 


® In Nicephorns's kiſtory, 
- + Du Ralde, tom. 1, p. 6. TPTS 
| _ raurder 
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murder is the ſame, they always murder *. The 
dead, ſay they, tell no tales. 

When there is no difference in the-puniſhment, 
' there ſhould be ſome in the expectation of pardon. 
In England they never murder on the highway, 
becauſe robbers have ſome hopes of tranſportation, 
- which is never the caſe in reſpe&t to thoſe that 
commit murder. 

Letters of grace are of excellent uſe in moderate 
governments, This power which the prince has of 
pardoning, exerciſed with prudence, is capable of . 
producing admirable effefts. 'Phe principle of deſ- 
potic government, which neither grants 'nor re- 
ceives any pardon, deprives. it of theſe advantages. 


CHAP. XVI. 
Of the queſlion or torture. 


THE wickedneſs of mankind makes it neceſſary 
* forthe laws to ſuppoſe them berter' than they 
are, Hence the depolition of two witneſſes is ſut- 
ficient in the puniſhment of all crimes. The law 
believes them as if they ſpoke by the mouth of 
truth. Thus we judge that every child conceived 
1a wedlock is legitimate ; the law having a con- 
hdence in the mother as if ſhe were chaſtity ufſelf. 
But the uſe of the rack againſt criminals cannot be 
defended on a like plea of neceſlity. Y 
We have before us the example of a nation bleſ- 
fed with an excellent civil government +, where 
without any inconveniency the practice of racking 
criminals is rejected. It is not therefore in its own 
_ nature neceflary +. 
90 


* Preſent Rate of Ruſlia, by Perry. 
} The Engliſh. 


} The citizens of Athens could not be put to the 
rack 
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50 many men of learning and genins have wrote 
againſt the cuſtom of torturing criminals, that af. 
ter them I durſt not preſume to meddle with the 
ſubje&t. TI was going to ſay that it might ſuit de- 
ſporic ſtates, where whatever inſpires fear is the 
propereſt ſpring of government; I was going to 
fay that the ſlaves among the Greeks and Romans 
But TI hear the voice of nature cry out loudly 
againſt me, | 

. v 


CH A P., - XVII. 
Of pecuniary and corporal puniſhments. 


OUR anceſtors the Germans admitted of aone 


but pecuniary puniſhments. Thoſe free and 
warlike people were of opinion that their blood 
ought not to be ſpilt but with ſword in hand. On 
the' contrary, theſe puniſhments are rejcEted by the 


| Japaneſe *, under pretence that the rich might e- 


Iude them, Bur are not the rich afraid of being 
tripped of their property ? And might not pecu- 
niary puniſhments be proportioned to people's for- 


tunes; and in fine, might not infamy be added to 


theſe puniſhments ? 
A. good legiſlator takes a juſt medium ; he or- 


dains neither always pecuniary, nor always copora! 


puniſhments, 


rack (Ly/iar, orat, in Aorrat.) unleſs it was for hig 
treaſon. The torture was uſed within thirty days at- 
ter condemnation. (Curius fortunatus rhetor. ſchol, lib. 
2.) There was no preparatory torture. In regard to 
the Romans, the 34 and 4th law ad leg. Julian majeſt. 
ſhews that birth, dignity, and the military profetſon 
exempted people from the rack, except in caſes of high 
treaſon. See the prudent reftrictions of this practice 
made by the laws of the Vifigoths. 
* See Kemper, 


CHAP. 
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GH AP, -ALL: 
Of the law of retaliation. 


Chap. 19. 


T'He uſe of the {aw of retaliation ® is very fre- 
quent in deſpotic countries, where they are 
fond of ſimple laws, Moderate governments ad- 
mit of it ſometimes ; bur with this difference, that 
the former excrcife ic in full rigour, and among 
the latter it always receives ſome kind of limitation, 
The law ot the twelve tables admitted two ; firſt 
it never condemned to retaliation but when the 
plaintiff could not be ſatisfied in any other manner +; 
ſecondly, after condemnation they might pay da- 
-mages and intereſt f, and then the corporal puniſh - 
ment was changed into a pecuniary one ||. 


GC H-A'P. XX. 
Of the puniſtment of fathers for the crimes of aa 


children. 


JN China fathers are puniſhed for the crimes of 
their children. This was likewiſe the cuſtom at 
Peru { ; a cuſtom derived from the notion of def- 
potic power, 
Little does it Genify to ſay, that in China the fa- 
ther is puniſhed for not having exerted that pater- 
nal authority which nature has eſtabliſhed, and 
the laws themſelves have improved. This {till ſup- 


* It is eſtabliſhed in the Koran. See the chapter 
ofthe Cow. + Si membrum rupit, ni cu eo Pacit, 
talio eſto. Aulus Gellius, lib. 20. cap. 1. 

{ See Kempfer. 

l gp alſo the law of the Viſigoths, book 1 vi, tit. 4. 

"A 
[7 See Garcilaſſo, hiſtory of the civil \ wars of the + 


vpaniards, 
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poſes that there is no honour among the Chineſe, 
Amongſt us, parents whoſe children are condemn- 
ed to puniſhment, and children * whoſe parents 
have undergone the like fate, are as ſeverely py- 
nithed by ſhame as they would be in China by the 


jols of their lives. 


5-08 A. ©. Hb. 
Of the clemency of the prince, 

(LEnexcy is the peculiar characteriſtic of mo- 
narchs. In republics whoſe principle is vir- 

tue, it 1s not ſo necefſary, In defpotic govern- 
ments where fear predominates, it 1s leſs cuſtomary, 
becauſe the great men are to be reſtrained by ex- 
amples of ſeverity, It is more neceſſary in monar- 
chies, where they are governed by honour, which 
trequently requires what the very law forbids. Dif- 
grace 1s here equivalent to chaſtilement ; and even 
the formalities of juſtice are puniſhments. This is 
becauſe particular kinds of puniſhment are formed 
by ſhame which on every {ide invades the delinquent. 
'The great men in monarchies are ſo heavily pu- 


_nithed by diſgrace, by the loſs (though often ima- 


ginary) of their fortune, credit, acquaintances and 
pleaſures, that rigour in reſpect to them is needleſs. 
It can tend only to diveſt the ſubject of the affecti- 


' on he has for the perſon of his prince, and of the 
reſpect he ought to have for public poſts And ems 


ployments. ; 
As the inſtability of the great is natural to a def- 


potic government, fo their ſecurity is interwoven 


with the nature of monarchy. | 

So many are the advantages which monarchs 
gain by clemency ; ſuch love, ſuch glory attends 
it ; that it is generally a point of happineſs to have 


* Inſtead of puniſhing them, ſays Plato, they ought 
to have been commended for not having followed 


their father's example, Book 9. of laws. _ 


tee en ea ce ttt ttt eee 


Chap. 7. OF LAWS... - 123 


an opportunity of exerciſing it ; which in theſe parts 
is ſeldom wanting, a 

Some branch perhaps of their authority, but ne- 
ver hardly the whole, will be diſputed : and if they 
ſometimes fight for their crown, they do not fight 
for their lif 

But fad Slay aſk; when 1s it proper to puniſh, 
and when to pardon ? 'This is a point that is eaſier 
felt than preſcribed. When there is danger in the 
excrciſe of clemency, the danger is viſible ; it is an 
eaſy matter to diſtinguiſh it from that imbecillity 
which expoſes princes to contempt, and to the ve- 
ry incapacity of puniſhing. 

The Emperor Maurice * made a reſolution ne- 
ver to ſpill the blood of his ſubjets. Anaſtaufis + 
puniſhed no crimes at all, Iſaac Angelus took an 
oath that no one ſhould be put to death, during his 
reign, Thoſe Greek emperours had forgot that ir 
was not for nothing they were jntruſted with the 
iword, | 
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Conſequences of the different privaples of the 
three governments with reſpect to ſumptu- 


ary laws, Juxury, and the condition of 
women. 
"a 


-CHAP-L 
Of luxury. 


] Vxvny is always in proportion to the inequa- 
lity of fortunes, If the riches of a ſtate are e- 

qually divided, there will be no luxury ; for it is 
founded merely on the conveniencies acquired by 
the labour of others. 
* Evagr. hiſt. 
T Frag, of Suidas in Conſtant, Porphyrog. 

3 | , In 
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In order to have this equal diſtribution of 
riches, the law ought to give cach man only juſt 
whar is neceflary for nature. If they exceed thoſe 
bounds, ſome will ſpend, and others will acquire, 
and by this means an inequality will be eſtabliſhed. 

vuppolng what is neceflary for the ſupport of 
nature to be equal to a given ſum, the luxury of 
thoſe who have. only what is barely neceſſary, will 
be equal to a cipher ; if a perſon happens to have 
double that ſum, his luxury will be equal to one; 
he that has double the latter's ſubſtance, will have 
a luxury equal to three; if this be ſtill doubled, 
there will be a luxury equal to feven ; to that the 
property of the ſubſequent individual being always 
iuppoſed double to that of the preceding, the lux- 
ury will increaſe double, and an unit be always ad- 
ded in this progrefſion, o, 1, 3, 7, 15, 31, 63, 
I27. | < | —_— 
In Plato's republic *, luxury might have been 
exactly calculated. There were four ſorts of cen- 
ſns's, or rates of eſtates, The firſt was exaCtly the 
term beyond poverty, the ſecond was double, the 
third triple, the fourth quadruple to the firſt, In 
the firſt cenſus, luxury was equal to a cipher; in 
the ſecond-to one, in the third to two, in the fourth 
to three; and thus. it. followed in an arithmetical 
proportion. 0 | 

Conſidering the luxury of different nations with 
reſpect to one another, it is in each ſtate in a com- 
pound proportion to the inequality of the ſubject's 
fortunes, and to the inequality of the wealth of 
the different ſtates. In Poland, for example, there 
1s an extreme inequality of fortunes ; but the po- 


* 'The firſt cenſus was the hereditary ſhare in land, 
and Plato would not allow them to have 1n other et- 


feds above a triple of the hereditary ſhare, See his 
Laws, book 5. | 


verty 
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verty of the whole hinders them from having ſo 
much luxury as in a more opulent ſtate. 

Luxury is alſo in proportion to the populouſnefs 
of the towns, and ejpecially of the capital ; fo thar 
it is in a compound proportion to the riches of 
the ſtate, to the inequality of private fortunes, and 
to the number of people ſettled in particular places. 
In proportion to the populouſnels of towns, the 
ichabitants are filled with vain notions, and actua- 
ted by an ambition of diſtinguiſhing themiclves by 
trifles *, If they are ſo very numerous, that moft 
of them are ſtrangers to one another, the: paſſion 
of diſtinguithing themſelves redoubles, becauſe 
there are greater hopes of ſucceſs. As luxury in- 
ſpircs thele' hopes,” cach man aſſumes the marks of 
a ſuperiour condition. Zut by endeavouring thus at 
diſtinction, every, one becomes equal, and diſtinction 
ceaſes ; as all of them are defirous of reſpe&t, no- 
body is taken notice of: | 
| Hence arifes a. general inconveniency. Thoſe 
who excel in a profeffion ſet what value they pleaſe 
upon their labour ; this example 1s followed by 
people of inferiour abilities; and then there is an end 
of all proportion: between our wants and the means 
of ſatisfying them, When: I am forced to go to 
law, 1 muſt be able to fee counſel ; when I am fick, 
I muſt be able to fee a phylician. . 

It is the opinion of ſeveral, that the aſſembling 
ſo great a multitude of people in capital cities, is an 
_ obſtruftion to commerce, . becauſe by this means 
the inhabitants are no longer within a proper di- 
ſtance from each other. Bat I cannot think ſo; 
for men have more deſires, more wants, more fan- 
cies, when they live together. 


* Ina great city, ſays the anthor of the fable of the 
| bees, tom. 1. P. 133. they dreſs above their condition, 

in order to be. eſteemed more than what they really 
are by the multitude. 'This to a weak perſon is almoſt 
as great a pleaſure as the accomplilhmeat of his defires. 


CHAP. 
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Of ſumptuary laws in a democracy, 


E have obſerved, that in a republic where 
riches are equally divided, there can be no 
ſuch thing as luxury ; and as this equal diſtributi- 
on conſtitutes the excellency of a republican go- 
vernment, hence it follows that the leſs luxury there 
35 in a republic, the more it is perfect. There was 
none amongſt the old Romans, none among the 
Lacedzmonians ; and in republics where this equa- 
lity is not quite loſt, the ſpirit of commerce, indu- 
itry, and virtue, renders every man able and wil- 
ling to live on his own property, and conſequently 
prevents the growth of luxury. 

'The laws concerning the new diviſion of lands, 
:nſiſted upon ſo eagerly in ſome republics, were of 
the moſt ialutary nature, They were dangerous 
only as they were ſudden. By reducing inſtanta- 
neouſly the wealth and riches of ſome, and increal- 
ing that of others, they form a'revolution in each 
family, and muſt produce a general one in the 
ſtate.” 

In proportion as luxury gains ground in a repu- 
blic, the minds of the people are turned towards 
their particular intereſt, 'Thoſe who are allowed on- 
ly what is neceſſary, have nothing to wiſh for but 
their own and their country's glory, But a foul de- 
praved by luxury has many other deſires ; and ſoon 
becomes an enemy to the laws that confine it. The 
tuxury in which the garriſon of Rhegio began to 
live, was the cauſe of their maſſacring the inhabt- 
rants. | 

No ſooner were the Romans corrupted, than 
their deſires became boundleſs and immenſe. Of 
this we may judge by the price they ſet on things. 

| A pitcher 
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A pitcher of Falernian wine * was ſold for an 
hundred Roman denarii; a barrel of ſalt-meat from 
the kingdom of Pontus coſt four hundred ; a good 
cook four talents; and for boys no price was rec- 
koned too great. | 

When the whole world, impelled by the force 
of a general corruption, is immerſed in voluptuouf- 
neſs +, what muſt then become of virtue ? 


GC HA P. HL 


Of ſumptuary laws in an ariſtocracy. 


HERE is this inconveniency in an ill-conſtituted 
ariſtocracy, that the wealth centers in the no- 
bility, and yer they are not allowed to ſpend ; for 
as luxury is contrary to the ſpirit of moderation, it 
muſt be baniſhed from thence. This government 
comprehends therefore only people that are ex- 
tremely poor, and cannot acquire ; and people that 
are vaſtly rich, and cannot ſpend. 
In Venice, they are compelled by the laws to mo» 
deration. 'They are ſo habituated to parſimony, 


that none but courteſans can make them part with _.... 


their money. Such is the method made uſe of for 
the ſupport of induſtry ; the moſt contemptible of 
women ſpend freely their money without danger, 
__ whilſt thoſe who ſupport them, conſume their days 
ia the greateſt obſcurity. | 

Admirable in this reſpeCt were the inſtitutions of 
the principal republics of Greece. "The rich em- 
ployed their money 1n feſtivals, muſical chorus's, 
chariots, horſe-races, and chargeable offices. 


* Fragment of the 36th book of Diodorus, quoted 
by Conſt, Porphyrogen. in his extra& of virtues and 
vices, 


FT Cum maximus omgium impetus ad luxuriam eflet, 
ibid, | 


: Wealth 
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Wealth was therefore as burthenſome there as Po- 
verty. | | 


% 


io CHAP. IV. 
Cf ſumptuary laws in a monarchy, 


TP ACITUs ſays *, © That the Sniones, a Ger. 


man nation, have a particular refſpe& for 
* riches; for which reaſon they live under the go- 
*« yernment of one perſon.” "Chis ſhews that lux. 
ury is extremely proper tor monarchies, and that 
under this government there mult be no ſumptuary 
laws, 

As riches, by the very conſtitution of monar- 
chies, are uncqually divided, there is an abſolute 
neceſlity for luxury. Were the rich not to ſpend 
their money freely, the poor would ſtarve, Ir is 
even neceflary here, that the expences of the rich 
ſhould be in proportion to the inequality of for- 
tunes ; and that luxury, as we have already obſerved, 
ſhould increaſe in this proportion, The augmen- 
tation of private wealth is owing to its having de- 
prived one part of the citizens of their neceſſary 
{upport ; this muſt therefore be reſtored to them. 

For the preſervation therefore of a monarchical 
ſtate, luxury ought continually to increaſe and to 
grow more extenſive, as it riſes from the labourer 
to the artificers, to the merchants, to the magiſtrates, 
to the nobility, to the great officers of ſtate, up to 
the very prince ; otherwiſe the nation will be un- 
done. | | : 

In the reign of Auguſtus, a propoſal was made 
in the Roman ſenate, which was compoſed of grave 
magiſtrates, learned civilians, and of men whoſe 


| Heads were filled with the notion of the primitive 


times, to reform the manners ard luxury of wo- 


+ De FRE" German. 
men. 
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men, It is curious to ſee in Dio *, with what art 
this prince eluded the importunate ſolicitations of 
thoſe ſenators. "This was becauſe he was founding 
a monarchy, and difſolving a republic. 

Under 'Piberius, the ediles propoſed in the ſenate 
the re-eſtabhſhment of the ancient ſumptuary 
laws +. 'Fhis prince, who did not want ſents, op- 
poſed it. ** The ſtate, (ſaid he, could not poſſibly 
& ſubſiſt in the preſent ſituation of things, How 
«© could Rome, how could the provinces live ? We 
« were frugal while we were inhabitants of a fingle 
« city z now we conſume the riches of the univerſe, 
& and employ both maſters and flaves in our ſer- 
« vice.” He plainly ſaw that ſumptuary laws would 
not ſuit the preſent form of government, 

When a propoſal was made under the ſame em- 
perout to the ſenate, tro prohibit, the governours 
from carrying their wives with them into the pro- 
vinces, becauſe of the difſoluteneſs and irregularities * 
which followed thoſe ladies, the propoſal was re- 
jetted, It was ſaid, © that the examples of ancient 
* auſterity had been changed into a more agreea- 
© able method of living t.” They found there was 
a neceſſity for different manners, 

Luxury is therefore abſolutely neceſſary in mo- 
narchies ; and neceflary alſo in deſpotic ſtates. In 
the former it is the uſe people make of what ſhare 
of liberty they poſſeſs ; in the other, it is the abuſe 
they make of the advantages of their ſlavery. A 
llave ſingled out by his maſter to tyrannize over the 
other ſlaves, uncertain of enjoying to-morrow the 
bleflings of to-day, has no other felicity than thar | 
of glutting the pride, the paſſions, and voluptuouſ- 
nels of the preſent moment. 


* Dio Cafſhus, lib, liv. 
T Tacit, Anna], lib, iii. | 
Multa duritiei veterum melins et lztius mutata, 
Tacit. Annal, lib, iii, OD 
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Hence ariſes a very natural refleCtion, Republics. 
end with luxury ; monarchies with poverty *. 


CHAP Y. 


In what caſes ſumptuary laws are uſeful in a ms” 
narchy, 


IN HETHER it was from: a republican ſpirit, or 

from fome other particular circumſtances, ir: 
the middle of the thirteenth century, ſumptuary 
laws were made in Arragon, James I. ordained, 
that neither the king, nor any of his ſubjects ſhould 
have above two ſorts of diſhes at a meal, and thak 
cach: diſh ſhould be drefled only one way, excep: it 
were game of their own killing +. 

In our days, ſumptuary laws have been alſo en- 
acted in Sweden ; but with a different view from 
thoſe of Arragon. | i 

A government may make ſumptuary laws with 2 
view to abſolute frugality; this is the ſpirit of 
ſumptuary laws in republics ; and the very nature 
of the thing ſhews that fuch was the deſign of thoſe 
of Arragon. 2, | 

Sumptuary laws may likewife be made with a de- 
{ign to promote a relative frugality : When a go- 
vernment, perceiving that foreign merchanditcs 
being at too high a price, will require ſuch an ex- | 
portation of the home-manufaCtures, as to deprive 
them of more advantages by the loſs of the latter, 
than they can receive from the poſleflion of the 
former, they 'will forbid their being introduced. 
And this is the ſpirit of the laws that in our days 


# 


* Opulentia paritura mox egeſtatem. Florus, lib. 
Ul, ; 
+ Conſtitution of James I. in the year 1234. art 9. 
in Marca Hiſpanica, p. 1429, 7 
| ave 
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have been paſſed in Sweden *®, Such are the 
ſumptuary laws proper for monarchies. 

In general, the poorer a ftate 1s, the more it 1s 
ruined by its relative luxury ; and conſequently the 
more occaſion it has for relative ſumptuary laws, 
The richer a ſtate 1s, the more it thrives by its re- 
lative luxury ; for which reaſon it muſt take parti- 
cular care not to make any relative ſamptuary laws. 
This we ſhall better explain in the book on com- 
merce + ; here we treat only of abſolute luxury. 


— — x — 


common 


CHAP, VI. 
Of the luxury of China. 


QVUNTL VASE laws may, in ſome governments, 
be neceſſary for particular reaſons. 'Fhe people, 
by the influence of the clime, may grow ſo nume- 
rous, and the means of ſubliſting may be ſo uncer- 
tain, as to render an univerſal application to agricul- 
_ tureextremely neceflary. As luxury in thoſe countries - 
is dangerous, their ſumptuary laws ſhould be very 
ſevere. Ia order therefore to be able to judge 
whether luxury ought to be encouraged or pro- 
ſcribed, we ſhould examine firſt what relation there 
is between the number of people, and the facility 
they have of procuring ſubſfiitence. In England, the 
{oil produces more grain than is neceflary for the 
maintainance of thoſe who cultivate the land, and . 
of thoſe who are employed in the woollen manu- 
faftures, 'This country may be therefore allowed 
to have ſome trifling arts, and conſequently luxury. 
In France likewiſe there is corn enough for the 
ſupport of the huſbandman, and of the manyfac- 
turer. Beſides, a foreign trade may bring in ſo 
* They have prohibited rich wines, and other coſtly 

merchandiſes, | 2 
| T See book xx, chap, 20. 

R 2 many 
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many necefaries in return for toys, that there is no 
danger to be apprehended from luxury, 

On the contrary, in China the women are {6 
prolific, and the human ſpecies multiplics fo faſt, 
that the lands, though ever ſo much cultivated, are 
ſcarce ſufficient to ſupport the inhabitants. Here 
theretore luxury is pernicious, and the ſpirit of 
induſtry and ceconomy 1s as requilite, as in any re- 
public *. "They are obliged to purſue the necefary 
arts, and to ſhun thoſe of luxury and pleaſure, 

_ This is the ſpirit of the excellent decrees of the 
Chineſe emperours. © Our anceſtors,” ſays an 
emperour of the family of the 'Tangs +, © held it 
«© as a maxim, that if there was a man who did not 
*© work, or a woman that was idle, ſomebody " 
« ſuffer cold or hunger in the empire.” And, 
this principle, he ordered an infinite avmber of 
monaſteries of bonzes to be deſtroyed. 

The third emperour of the one and twentieth 
dynaſty ft, to whom ſome precious ſtones were 
brought that had been found in a mine, ordered it 
to be ſhut up, not chuſing to fatigue his people 
with working for a thing that could neither feed 
nor clothe them. 

* So great is our luxury,” ſays Kiaventi ||, © that 
« people adorn with embroidery the ſhoes of boys 
« and girls, whom they are obliged to ſell.” Is 
employing ſo many people in making cloaths for 
one perſon, the way to prevent a great many from. 
wanting cloaths ? There are ten men who eat | the 


* Luxury has been here always prohibited, 

T In an ordinance, quoted by Father du Halde; 
tom. 11, p, 497 

} Hiſtory of China, 21ſt dynaſty, in Father du 
Halde's work, tom. i. 

| In a diſcourſe cited by Father du Halde, tom. ii. 
p- 418, | 
fruits 


os 5 DF-LAWE.- : 131 


fruits of the earth to one employed in agriculture ; 
and is this the means to preſerve *numbers trom 
- wanting nouriſhment ? os 


Ce Crn_—_ 
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Fatal conſequences of luxury in China, 


* the hiſtory of China, we find it has had twen- 
ty-wwo ſucceſlive dynaſties, that 1s, 1t has expe- 
rienced twenty-two general, without mentioning an 
infinite number of particular, revolutions, "The 
three firſt dynaſties laited a long time, becauſe they 
were {agely adminiſtered, and the empire had not 
{o great an extent as it afterwards obtained, But 
we may obſerve in general, that all thoſe dynaſties 
began very well, Virtue, attention, and vigilance, 
are neceſſary on China; theſe prevailed in the com- 
mencement of the dynaſties, and failed in the end. 
Indeed it was natural, that emperours trained up 
in military toils, who had compaſſed the dethroning 
of a family immerſed in pleaſures, thould be ſteady 
to virtue, which they had found ſo advantageous, ' 
and afraid of voluptuouſneſs, which they knew had 
proved ſo fatal to the family dethroned, Burt after 
the three or four firſt princes, corruption, luxury, 
indolence, and pleaſure, poſtefs their ſucceflours ; 
they ſhut themſelves up in a palace ; their under- 
ſtanding is impaired ; their lite is ſhortened ; the 
family declines ; the grandees riſe up; the eunuchs 
gain credit ; none but children are fct on the throne ; 
the palace is at variance with the empire; a lazy 
{et of fellows, that dwell there, ruin the induſtrious 
_ Part of the nation; the emperour is killed or de- 
itroyed by an uſurper, who founds a family, the 
third or fourth ſuccefiour of which goes and ſhuts 
himſelf up in the very ſame palace. 


CHAP. 
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Of public continency, 
0 many are the imperfettions that attend the 


loſs of virtue in women, and fo greatly are their 
minds depraved, when this principal guard is re- 
moved, that, in a popular ſtate, public incontinency 
may be confidercd as the laſt of miſeries, and as a 
. certain forerunner of a change in the conſtitution, 
Hence 1t is, that the ſage legiſlators of republican 
Kates have always required of women a particular 
gravity of manners. 'Fhey have proſcribed not 
only vice, but the very appearance of it. They have 
baniſhed even all commerce of gallaniry ; a com- 
merce that produces idlenels, that renders the wo- 
men corrupters, even before they are corrupted, that 
gives a value to trifles, and debales things of im- 
portance ; a commerce, in fine, that makes people 
act entirely by the maxims of ridicule, in which ihe 
women are ſo perſeCtly ſkilled, 
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Of the condition or ftate of women in different govern- 
ments. 


N monarchies, women are ſubject to very little re- 
ſtraint ; becauſe, as the diſtinction of ranks calls 
them to court, thither they repair in order to al- 
tume that ſpirit of liberty, which is the only one 
there tolerated. The aſpiring courtier avails bin- 
ſelf of their charms and paſſions, in order to ad- 
vance his fortune : And as their weakneſs admits 
not of pride, but of vanity, luxury conſtantly at- 

tends them, ; 
in deſpotic governments, women do not intro* 


duce, but are themſelves an object of luxury. TRY 
Bs 
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muſt be in a ſtate of the moſt rigorous ſervitude. 
Every one follows the ſpirit of the government, and 
adopts in his owa family the cuſtoms he ſees elſe- 
where eſtabliſhed. As the laws are very ſevere and 
executed on the ſpot, they are afraid leſt the l1i- 
berty of women ſhould expoſe them to dangers. 
Their quarrels, indifcretions, repugnances, jealou- 
fies, piques, and that art, in fine, which little fouls 
have of intereſting great ones, would be attended 
there with fatal conſequences. 

Beſides, as princes in thoſe countries make 
ſport of human nature, they allow te" a a 
multitude of women; and a thouſand confiderations 
oblige them to keep them in cloſe confinement. 

- In republics, women are free by the laws, and 
conſtrained by manners ; luxury is baniſhed from 
thence, and with tt corruption and vice. 

| In the cities of Greece, where they were not un- 
der the reſtraint of a-religion which declares that _ 
even amongſt men 2 purity of manners 1s a part of 
virtue; where a blind paſlion trmmphed with a 
boundleſs infolence, and love appeared only in a 
ſhape which we dare not mention, while marriage 
was conſidered as nothing more than fimple friend- 
ſhip *; ſuch was the virtue, fimplicity, and chaſtity 
of women in thoſe cities, that in this reſpect hardly 
any people were ever known to have had a better 
and wiſer polity +. 


* In reſpett to true love, ſays Plutarch, the women 
have nothing to ſay toit; m his treatiſe of love, p. 
00, He ſpoke in the ſtyle of his time, See Xeno- 
Phon in the dialogue intitled Hier», 
+ At Athens there was a particular magiſtrate who 
mhpetted oe conduct of women, SW 


CHAP, 
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CHAP A 
Of the demeſtic tribunal among the Romans, 


"T'HE Romans had no particular magiſtrates, like 

the Greeks, to inſpect the conduct of women, . 
'The cenſors had not an eye over them, but as over 
the reſt of the republic. The inſtitution of the 
domeſtic tribunal * ſupplied the magjiſtracy eſtab- 
liſhed among the Grecks +. 

The huſband ſummoned the wife's relations, and 
tried her in their preſence F. This tribunal pre- 
ſerved the morals of the republic, and at the fame 
time theſe very morals maintained this tribunal, 
For it decided not only in reſpect to the violation of 


the laws, but alſo of morals; now, in order to 


judge of the violation of morals, morals are requi- 
lite, | | 2 

The penalties inflicted by this tribunal ought to 
be, and actually were, arbitrary : For all that re- 
lates to manners, and to the rules of modeſty, can 
hardly be compriſed under a code of laws, It is ca.y 


* Romulus inſtituted this tribunal, as appears from 
Dionyfius Halicarnafl. beok ii. p. 59, 

+ See in Livy, bock xxxix, the uſe that was mace 
of this tribunal at the time of the conſpiracy of the 
Bacchanalians, They gave the name of conſpiracy 
a the republic, to aſſemblies in which the morals 


_ of women and young people were debauched. 


+ It appears from Dionyſ. Halicarn, lib, ii, that by 
the inſtitution of Romulus, in ordinary caſes the hul- 
band ſhould fit as ſole judge in preſence of the wite's 
relations, but that in grievous crimes he ſhould deter- 
mine in conjunction with five of them. Hence Ulpian, 
tit. 6. $9, 12, & 13. diſtinguiſhes in reſped to the dif- 
f:rent judgments of manners, between thoſe which 
he calls important, and thoſe which are leſs fo, gra- 
viores, leviorcs. | | | 

indeed 
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indeed to regulate by laws what we owe to others ; 
- but it is very difficult to compriſe all we owe to our- 
ſelves. _ 

The domeſtic tridunal inſpeCted the general con- 
duct of women : But there was one crime, which, 
beſide the animadverſion of this tribunal, was like- 
wiſe ſubjeCt to a public accuſation. This was adul- 
tery ; whether that in a republic ſo great a violation 
of morals intereſted the government ; or whether 

the wife's immorality might render the huſband's 
| ſuſpe&ted ; or whether, in fine, they were afraid 
leſt even honeſt people might chuſe that this crime 
ſhould rather be concealed, , than puniſhed. 


pg 


CHAP. Xt; 
In what manner the inflitutions changed at Rome to- 
\ gether with the government. 


AS morals were ſuppoſed by the domeſtic tribu- 
nal, they were alſo ſuppoſed by the public ac- 
cuſation ; and hence it is that theſe two things fell 
together with the public morals, and ended with 
the republic *, 

The eſtablithing of perpetual queſtions, that is, 
the diviion of juriſdiftion a'.ong the pretors, and 
the cuſtom gradually introduced ot the prztors 
judging all affairs themſelves +, weakened the uie 
of the domeſtic tribunal. This appears by the ſur- 
priſe of hiſtorians, who look upon the deciſions 
which Tiderius cauſed to be given by this tribunal, 
as fingular ra&ts, and as a renewal of the ancient 
courſe of pleading. 


* Judicio de moribus (quod antea quidem in anti. : 
quis legibus poſitum erat, non "autem frequentabatur) 
penitus abolito, /eg. 11. Cod de repud. 

T Judicia extraordigaria. 


.Vor. 1, >) The 
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The eftabliſhmeat of monarchy, and the change 
of manners put likewiſe an end to public accuſations, 
It might be apprehended leſt a diſhoneſt man, af- 
tronted at the contempt ſhewn him by a woman, 
vexed at her refuſals, and irritated even by her vir- 
tues, ſhould form a defign to deſtroy her, The 
Julian law ordained, that a woman ſhould not be 
accuſed of adultery till after her huſband had been 
charged with favouring her irregularities ; which 
limited greatly, and annihilated, as it were, this 
ſort of accuſation *, ; . 

Sixtus Quintus ſeemed to have been defirous of 
reviving the public accuſation F. But there needs 
very little rcfleCtion to fee, that this law would be 
niOore improper in ſuch a monarchy as his, than in 
any other, 


ru — 
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CH A P. MI. 


Of the guardianſhip of women among the Romans, 


"PHE Roman laws ſubjected women to a perpetual 
guardianſhip, except they were under cover 
and the authority of a huſband f. 'This guardian- 
{hip was given to the nearelt of the male relations; 
and by a vulgar expreſſion || it appears they were 
very much confined, This was proper for a repu- 
blic, but not at all neceflary in» a monarchy $. 


* It was entirely aboliſhed by Conſtantine : * It 1; 
© a ſhame, (ſaid he), that ſettled marriages ſhould bc 
« dillurbed by the preſumption of (trangers.” 

+ Sixtus Quintus ordained, that if a huſband did 
not. come and make his complaints to him of his wife's 
infidelity, he ſhould be put to death, See Leti, 

+ Milt conveniſent in manum viri. 

| Ne fis mihi patruus oro, RE 

d The Papian law ordained under Auguſtus, that 
women who had bore three children ſhould be exempt 
from his tutelage, Ls | | 

That 
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'That the women among the ancient Germans 
were likewiſe under a perpetual tutelage, appears 
from the different codes of the laws of the barba- 
rians *, 'This cuſtom was communicated to the 


monarchies founded by thoſe people ; but was not 
_ ofa long duration, 


CO ————— _—  — 


CH AP. XII. of 
of the puniſhments decreed by the emperours againſt 


the incontinency of women. 


THE Julian law ordained a puniſhment againſt 

adultery. But ſo far was this law, any more 
than thoſe afterwards made on the ſame account, 
from being a mark of purity of morals, that, on 
the contrary, they were a proof of their depras a 
tion. 

The whole political ſyſtem in reipect to women 
received a change in the monarchical ſtate. 'The 
queſtion was no longer to oblige them to a purity 
bf morals, but to puniſh their crimes. That new 
laws were made to puniſh their crimes, was owing 
to their leaving thoſe ' tranſgreſſions unpuniſhed, 
which were not of ſo criminal a nature, 

The frightful diſſolution of manners obliged in- 
deed the emperours to enact laws in order to put 
{ome ſtop to lewdneſs; but it was not their intention 
0 eſtabliſh a general reformation. .Of this the po- 
itive facts related by hiſtorians are a much ſtronger 
proof, than all thoſe laws can be of the contrary, 
We may fee in Dio the conductof Auguſtus on this | 
occaſion, and in what manner he eluded,” boih in 
| his prztor's and in his cenſor's office, the repeated 

taſtances that were made him + for that purpoſe. 

We 


* This tutelage was by the Gerraans called Munde- 
burdium, 


T Vpon their bringing before him ayoung man ks 
DO 2 had 


140 THE SPIRIT Book VII, 


We find indeed in hiſtorians very rigid ſentences, 
paſſed in the reigns of Auguſtus and Tiberius, 
againſt the lewdneſs of ſome | pag ladies : But by 
ſhewing us the ſpirit of theſe reigns, they at the 
ſame time ſhew us the ſpirit of thoſe decifions. 

The principal deſign of Auguſtus and Tiberius 
was to puniſh the diffoluteneſs of their relations, [t 
was not their immorality they puniſhed, but a par- 
ticular crime of impiety or high treaſon * of their 
own invention, which ſerved to promote a reſpe& 
for majeſty, and anſwered their private revenge, 

The penalty of the Julian law was ſmall +. The 
emperours infiſted, that in paſling - ſentence the 
judges ſhould increaſe the penalty of the law. This 
was the ſubje&t of the invectives of hiſtorians. 'They 
did not examine whether the women were deſcrving 
of puniſhment, but whether they had violated the 
| law, 1n order to puniſh them. 


had married a woman with whom he had before car- . 
ried on an illicit commerce, he heſitated a long while, 
nct daring to approve nor to puniſh theſe things. At 
length recollefting himſelf, ** Seditions, (ſays he,) 
*© have been the cauſe of very great evils, let us for- 
« get them;” Dio, book liv. The ſenate having de- 
fired him to give them ſome regulations in reſpet to 
womens morals, he evaded their petition, by telling 
them that they ſhould chaſtiſe their wives in the ſame 
manner as he did his; upon which they dcfired him 
to tell them how he behaved to his wife. (1 think a 
very indiſcreet queſtion), 

_ * Culpam inter viros et feminas vulgatam gravi no- 
mine leſarum religtonum appellando, clementium ma- 
jorum ſuaſque iple leges egrediebatur. Tacit. aznal. 
HW. 

+ This law 1s given in the digeſt; but without men- 
tioning the penalty, It is ſuppoſed it was only re/ega- 
ti2, becauſe that of inceit was only deportatio. Leg. 
S; nuis viduam, 7. de que/?, 

NS. One 
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* One of the moſt tyrannical proceedings of Tibe- 
rius *, was the abuſe he made of the ancient laws, 
When he wanted to extend the puniſhment of a 
Roman lady beyond that inflicted by the Julian law, 
he revived the domeſtic tribunal +, | 

Theſe regulations in reſpect to women concerned 
only ſenatorian families, but not the common peo- 
ple. Pretences were wanted to accuſe the great, 
- which were conſtantly furniſhed by the diflolute be- 
haviour of the ladies, | 

In fine, what I have above obſerved, namely, 
that purity of morals is not the principle of monar- 
chy, was never better verified than under thoſe firſt 
emperours ; and whoever doubts of it, need only 
read Tacitus, Suetonius, Juvenal, or Martial. _ 


G H AP, ATV. 
Sumptuary laws among the Romans. 


E have ſpoken of public incontinency, becauſe 

It always accompanies, alwavs follows, and is 

followed always by luxury. If we leave the mo- 

tions of the heart at liberty, how thall we be able to 
reſtrain the weakneſles of the mind ? 

At Rome, beſides the general inſtitutions, the _ 
cenſors prevailed on the magiſtrates to enact ſeveral 
particular laws to preſerve the frugality of women, 
This was the deſign of the Fannian, Licinian, and 
Oppian laws. We may ſee in Livy + the great fer 
ment the ſenate was in, when the women infiſted 
upon the revocation of the Oppian law. The ab- 


* Proprium id Tiberio ſuit, fcelera nuper reperta 
priſcis verbis obtegere, Tacit. 

t Adulterii graviorem penam deprecatus, ut exem- 
plo majorum propinquis ſuis ultra ducentefimum lapi- 
dem removeretur, ſuafſit, Adultero Manlio Italia at- 
_ que Africa ijnterdictum et, Tact!, 4nnal. 115. in, 


i Decad, iv. lib, iv. 


10gation 
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rogation of this law is fixed upon by Valerius Max. 
imus, as the period from whence we may date the 
luxury of the Romans, 


CHAP. XV. 


of dbmeries and nuptial advantages in d: ferent con» 
ftitutions, 


JT) OWERIES ought to be conſiderable in moner- 
chies, in order to enable hwiſbands to ſupport 
their rank and the eſtabliſhed luxury, In republics, 
where luxury ſhould never reign *, they ought to 
be' moderate ; but there ſhould hardly be a any at all 
in deſpotic governments, where women are in ſome 
meaſure {laves. 
The community of goods introduced by the 
French laws between man and wife, is extremely 
well adapted to a monarckical government ; becaule 
the women are thereby interelted in domeſtic al- 
fairs, and compelled, as it were, to take care of 
their family, Itis lefs fo in a republic, where wo- 
men have more virtue. But it would be quite ab- 
furd in deſpotic governments, where the womcn 
themſclves generally conſtitute a part of the maſter's 
property, | 
As women are in a ſtate that furniſhes ſufficient 
1naducements to marriage, the advantages which the 
law gives them over the huſband's property, are of 
no ſervice to ſociety. But in a republic they would 
be extremely proudicial, becauſe riches are pro- 
duCtive of luxury. In deſpotic governments the 
protit accruing from marriage ought to be mere 
tubliſtence, and no more. 


* Marſcilles was the wiſeſt of all the republics in 1's 
time ; here it was ordained that doweries ſhould not 
exceed one hundred crowns in money, and five 
cloa:ths,as Strabo obſerves, ib, 1v. 


CHAP, 
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CH AP... AVE 
An excellent cuſlom of the Samnites, 
d Ks Samnites had a cuſtom which in ſo ſmall. a 


republic, and eſpecially in their fituation, muſt 
have produced admirable effe&ts. The young peo- 
ple were all convened in one place, and their con- 
duct was examined, He that was declared the beſt 
of the whole aflſembly, had leave given him to take 
which girl he pleaſed for his wife ; the perſon that 
. had been declared ſecond beſt, choſe after him ; 
and ſo on *®. Admirable inſtitution ! 'The only re- 
commendation that young men could have on this 
occaſion, was owing to virtue, and ro the ſervices 
done their country. He who had the greateſt ſhare 
_ of thete endowments, choſe which girl he liked out 
of the whole nation. Love, beauty, chaſtity, birth, 
and even wealth itfelf, were all, in ſome meaſure, 
the dowery of virtue. A noubler, and grander re- 
compente, leſs chargeable to a petty ſtate, and 
more capable of influencing both fexes, could ſcarce 
be imagined. pe Ot 
The Samnites were deſcended from the Lacedz- 
monians : And Plato, whoſe inſtitutes are only an 


improvement of thoſe of Lycurgus, cnacted very 
near the fame law +. 


"I | 
Fragment of Nicolaus Damaſcenus, taken from 
_ Stobaus in the Colleion of Conſtantine Porphyroge- 
mtus, | 
t He even permits them to have a more frequent in» 
terview with one another, ch, 17. | 
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C11 A ©. AVI 
Of female adminiſtration. 

J- is contrary to reafon and nature, that women 

ſhould reign in families, as was cuſtomary among 
the Egyptians ; but not that they ſhould govern an 
empire. In the firſt caſe, the ſtate of their natural 
weakneſs does not permit them to have the pre- 
eminence ; in the ſecond, their very weakneſs gene- 
rally gives them more lenity and moderation, qua- 
lifications fitter for a good adminiſtration, than 
roughnefs and ſeverity. 

In the Indies they are very eaſy under a female 


government ; and it 1s ſettled, that if the male iffue 


be not of a mother of the ſame blood, the females 
born of a mother of the blood-royal muſt ſuc- 
ceed *, And then they have a certain number of 
perſons that aſſiſt them to bear the weight of the 
overnment. If to this we add the example of 
England and Ruſſia, we ſhall find that they ſucceed 
alike both in moderate and deſportic governments. 
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BOOK VII. 


Of the Corruption of the Principles of the 


three Governments. 


—_— 


CHAP, L 
General idea of this both, 


"55 corruption of each government generally 
begins with that of the principles. 


.{# Edifying Letters, 14th colletion, 


CHAP. 
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CHAP. IL 
Of the corruption of the prinviple of democracy. 

THE principle of democracy is corrupted, not 
4 only when the ſpirit of equality is extin&t, but 
likewiſe when they fall into a ſpirit of extreme e- 
quality, and when every citizen wants to be upon 
2 level with thoſe he has choſen to command him. 
Then the people, incapable of bearing the very 
power they have intruſted, want to do every thing 
of themſelves, to debate for the ſenate, to execute 
for the magiſtrate, and to {trip the judges. 

| When this is the cafe, virtue can no longer ſub- 
ft in the republic. 'The people want to exerciſe 
"the funQions of the magiſtrates, whaceaſe to be re- 
vered. "The deliberations of the ſenare are lighted ; 
all reſpe& is then laid afide for the ſenators, and 
conſequently for old age. If there is no more reſ- 
pet for old age, there will be none ſoon for pa- 
rents; deference to huſbands will be likewife 
thrown' of, and ſubmiſlion to maſters. "This li- - 
centiouineſs will ſoon taint the-mind; and the re> 
ſtraint of command -be as fatiguing as that of obe- 
dience, Wives, children, flaves, will ſhake off all 
ſubjetion, No longer will there be any ſuch 
thing as manners, order, or virtue. _ 

We find in Xenophon's Banquet a very lively de- 
{cription.of a republic in which the people abuſed 
their equality. Each gueſt gives in his tura the 
reaſon why he is ſatisfied. ** I am content with 
* myſelf,” ſays Chamides, ** becauſe of my pover- 
* ty. When I was rich, I was obliged to pay my 
* court to informers, knowing I was more liable 
_* to be hurt by them, than capable of doing them 
* harm, The republic conſtantly 'demanded ſome. 
* newſumof me; and I could not decline paying. 


* Since -I am grown poor, 1 have acquired autho- 
VoL, I, T rity ; 


— 
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* rity 3 no body threatens me, I rather threaten 
& others. I can go or ſtay where I pleaſe. The 
& rich already riſe from their ſeats, and pive me 
«© the way. Iam a king, I was before a ſlave: I paid 
«© taxes to the republic, now it maintains me ; I am 
* no longer afraid of loſing ; I hope to acquire,” 
The people fall into this misfortune, when thoſe 
in whom they confide, defirous of concealing their 
_ own corruption, endeavour to corrupt, 'To pre- 
vent them from ſeeing their own ambition, they 
fpeak to them only of their grandeur ; to conceal 
their own avarice, they inceſſantly flatter theirs, 
The corruption will increaſe among the corrup- 
ters, and likewiſe among thoſe who are already 
corrupted, 'The people will diftribute the public 
money among themſelves, and having added the 
adminiſtration of affairs to their indolence, they 
wilt be for adding to their poverty the amuſements 
of luxury. But with their indolence and huxury, 
nothing but the public treaſure will be able to ſatis- 
fy their demands. 
| We muſt not be fſurprized to ſee their ſuffrages 
given for money. It is impoſſible to give a great 
deal to the people without ſqueezing much more 
out of them : but to compaſs this, the ſtate muſt 
be ſubverted. The greater the advantages they 
ſeem to derive from their liberty, the nearer they 
draw to the critical moment of loſing it. Petty ty- 
fants ariſe, who have all the vices of a ſingle ty- 
rant, The ſmall remains of liberty ſoon become 
unſupportable ; a ſingle tyrant ſtarts up, and the 
people loſe all, even the advantages of their cor- 
ruption, | ; 
'. Democracy hath therefore two' exceſſes to avoid, 
the ſpirit of inequality which leads to ariſtocracy 
or monarchy ; and the ſpirit of extreme equality, 
which leads to deſpotic power, as the latter 15 com- 
pleted by conqueſt, _ - 217 
" Truc it is that thoſe who corrupted the Greek 
: | republics, 
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republics, did not become tyrants, This was be- 
cauſe they had a greater paſſion for eloquence than 
for the military art, Beſides, there reigned an im- 
placable hatred in the hearts of the Greeks againſt 
thoſe who ſubverted a republican government ; and 
for this reafon anarchy degenerated into annihila- 
tion, inſtead of being changed into tyranny. | 
But Syracuſe, which was ſituated in the midſt of - 
a great number of petty ſtates, whoſe government 
had been changed from oligarchy to tyranny *; 
Syracuſe which had a ſenate + ſcarce ever mention- 
ed in hiſtory, was expoſed to ſuch mileries as are the 
- conſequences of a more than ordinary corrapegs. 
This city, continually in a ſtate of licentiouſnefs | 
or oppreſſion, equally labouring under its liberty . 
and ſervitude, receiving always the one and other 
like a tempeſt, and notwithſtanding its external 
ſtrength, conſtantly determined to a revolution 
' the leaſt foreign power : this city, I ſay, bad in its 
boſom an immenſe multitude of people, whoſe fate 
it was to have always the cruel alternative, of ei- 
ther giving themſelves a tyrant,” or of being the ty» 
rant themſelves, 


* See Plutarch in the lives of Timoleon and Dio. / 

7} It was that of the fix hundred, of whom mention 
is made by Diodorus. 

} Upon the expulſion of the tyrants, they made ci- 
tizens of ſtrangers and mercenary troops, which pro- 
duced civil wars, Ariſtot. Polit. lib. v. cap. 3. The 
people Wong been the cauſe of the vitory oyer the 
Athenians, the republic was changed, ibid. cap. 4. 
The paſſion of two young magiſtrates, one of whom 
carried off the other's boy, and in revenge the other 

debauched his wife, was attended with a change in 
he form of this republic. 1bid. lib. vii, cap. 4+ 


+2 CHAP 
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CHAT Us 


Of the ſpirit of extreme equality, 


A® diſtant as heaven is from earth, ſo is the true © 
ſpirit of equality from that of extreme equality, 
The former does not conliſt in managing fo that 
every one ſhould command, or that no one ſhould 
| be commanded ; but in obeying and commanding 
our equals. It endeavours not to be without a ma- 
ſter, but that its maſters ſhould be none but its e- 
_ quals. | 

v In the ſtate of nature, indeed, all men are born 
equal ; but they cannot continue long in this equa- 
lity. Society makes them loſe it, and they recover 

K only by means of the laws. 
ouch 13 the difference between a well-regulated 
democracy, and one that is not fo, that in the for- 
mer men are equal only as citizens, but in the lat- 
ter they are equal alſo as magiſtrates, as ſenators, 
as judges, as fathers, as huſbands, or as maſters, 
The natural place of virtue is near to liberty;; 
_ it 1s not nearer to extreme liberty than to ſervi- 

ruce, | ; 


Particular cauſe of the corruption of the people, 


NYREAT ſucceſs, eſpecially when chiefly owing 

' to the-people, ſwells them ſo high with pride, 
that it is impoſſible to manage them, Jealous of 
their magiſtrates, they ſoon become jealous. likewiſe 
of the magiſtracy ; enemies to thoſe that govern, 
they ſoon proye enemies alſo to the conſtitution. 
'Thus it was the victory over the Perſians obtained 
in the ſtreights of Salamis that corrupted the repo. 
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Mic of Athens *, and thus the defeat of the Athe- 
nians ruined the republic of Syracuſe +, 

Marſeilles never experienced thoſe great tranſi- 
tions from lowneſs to grandeur : this was owing ta 
the prudent conduct of this republic, which always 
preſerved her principles. 


CHAP, V. 
Of the corruption of the pranciple of ariſtocracy, 
A RISTOCRACY is corrupted, if the power of 


the nobles becomes arbitrary ; when this is the 
caſe, there can no longer be any virtue either in 
the governours, or the governed, 

If the reigning families obferve the laws, it is a 
monarchy with ſeveral monarchs, and in its own 
nature one of the moſt excellent : for almoſt all 
theſe monarchs are tied down by the laws, But 
when they do not obſerve them, it is a deſpotic 
ſtate governed by a great many deſpotic princes. 

In this laſt caſe the republic conſiſts only in the 
nobles, "The body governing is the republic ; and 
the body governed is the deſpotic ſtate ; which 
forms two of the moſt heterogeneous and divided 
bodies in the world. | | 

The extremity of corruption is when the power 
of the nobles become hereditary þ ; for then they 
can hardly have any moderation, If they are few 
in number, their power is greater, - but their 
ſecurity leſs ; if they are a larger number, their 
power is leſs, and their ſecurity greater : inſo- 
- Much that power goes on increaſing, aud fecurity 

diminiſhing, up to the very deſpotic prince, whole 
head is encircled with exceſs of power and danger. 


* Ariſtot, Polit. lib. v. cap. 4. 

} Ibid, s 

} The ariſtocracy is changed into an oligarchy. 
| | The 
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'The great number therefore of nobles in an he- 
reditary ariſtocracy/ renders the government leſs 
violent : but as there is leſs virtue, they fall into a 
ſpirit of ſupineneſs and negligence, by which means 
the ſtate lotes all its ſtrength and activity *, 

An ariſtocracy may maintain the full vigour of 
its conſtitution, if the laws be ſuch as are apt to 
render the nobles more ſenſible of the perils and 
fatigues, than of the pleaſure of command ; and if 
the government is in ſuch a ſituation as to have 
fomething to dread, while ſecurity ſhelters under 
its protection, and uncertainty threatens from a- 
broad, | 

As a certain kind of confidence forms the glory 
and ſtability of monarchies, republics on the con 
trary muſt haye ſomething to apprehend +. A fear 
of the Perſians ſupported the laws of Greece, Car» 
thage and Rome were alarmed, and ſtrengthened 
by each other. Strange, that the greater ſecurity 
thole ſtates enjoyed, the more, like ſtagnated waters, 
they were ſubject to corruption ! 


GHAT, VI; 


Of the corruption of the principle of monarchy. 
A*® democracies are deſtroyed when the people 


delpoil the ſenate, the magiſtrates, and judges 
of their funCtions ; fo monarchies are corrupted 
'when the prince infenſibly deprives ſocieties or ct- 
tics of their privileges. In the firſt caſe the mul- 


+ Venice is one of thoſe republics that has beſt cor- 
reed by its laws-the inconveniencies of hereditary a- 
ri{tocracy. TAR 

+ Juſtin attributes the extin&tion of Athemian ViF- 
tne to the death of Epaminondas, Having no further, 
emulation, they ſpent their revenues in fealts, fre- 
guentius canam quam caſtra viſentes. Then it was that 
the Macedonians emerged out of obſcurity. /. 6. IA 
| 19190] 
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tirude uſurp a deſpotic power ; in the ſecond, it is 
uſurped by a fingle perſon. 
_ « The deſtruction of the dynaſties of Tfin and 
« Soili,” fays a Chineſe author, © waz owing to 
« this : "The princes, inſtead of confining them- 
« ſelves like their anceſtors to a general inſpeCtion, 
« the only one worthy of a ſovereign, wanted to 
« govern every thing immediately by themſelves *.” 
The Chineſe author gives us here the cauſe of the 
corruption of almoſt all monarchies. | 
Monarchy is deſtroyed, when a prince thinks he 


ſhews a greater exertion of power in changing, 


than in conforming to, the order of things ; when 
he deprives {ome of his ſubje&s of their hereditary 
employments to beſtow them arbitrarily upon 0+ 
thers ; and when he is fonder of being guided by 
fancy than judgment, 

Monarchy is deſtroyed, when the prince dire&- 
ing every thing to himſelf, calls the ftate'to his ca- 
pital, the capital to His court, and the court to his 
own perſon. | | 

Monarchy is deſtroyed, in fine, when the prince 
miſtakes his authority, his ſituation, and the love 
of his people ; and when he is not fully perſuaded 
that a monarch ought to think himſelt ſecure, as a 
deſpotic prince ought to think himſelt in danger. 


CHA P. VIL. 


The ſame ſubjef continued. 
PHe principle of monarchy is corrupted, when 
+ the firſt dignities are marks of the firſt ſervi- 
tude, when the great men are ſtripped of popular 
reſpect, and rendered the low tools of arbitrary 
power. : 


. * Compilement of works made under the Mings, 
related by Father du Halde, 5 "» 
t 


| 
þ 
| 
| 
| 
| 
| 
| 


| 
| 


_ with infamy * and with dignities. 
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Tt is ſtill more corrupted, when honour is et 
© up in contradiction to honours, and when men 
are capable of being loaded at the very ſame time 
Tris corrupted when the prince changes his ju- 
ſtice into ſeverity ; when he puts like the Roman 
emperours a Meduſa's head on his breaſt +; and 
when he aſſumes that menacing and terrible air 
which Commodus ordered to be given to his ſta- 
tues Þ. . 

Again, it is corrupted, when mean and abjc& 
fouls grow vain of the pomp attending their ſervi- 
tude ; and imagine that the motive which induces 
them to be entirely devoted to their prince, exempts 


them from all duty to their country. 


But if it be true, (and indeed the experience of 
all ages has ſhewn it), that in proportion as the 
power of the monarch becomes boundleſs and im- - 
menſe, his ſecurity diminiſhes ; is the corrupting 
this power, and the altering its very nature, a leſs 
crime than that of high treaſon againſt the prince? - 


* Under the reign of Tiberius, ſtatues were ereQ- 


| £ed to, and triumphal ornaments conferred on, 1n- 


Formers ; which debaſed theſe honours to ſuch a de- 
gree, that thoſe who really merited them diſdained to 
accept of them. Fragm. of Dio, book 58. taken from 
the extrat? of virtues and vices by Conſtantine Porphyr'g. 
See in Tacitus, in what manner Nero, on the diſco-- 
very and puniſhment of a pretended conſpiracy, be- 
ſtowed triumphal ornaments on Petronius Turpilanus, 
Nervya, and Tigellinus. Anal. book 14, See like- 
wiſe how the generals refuſed to ſerve, becauſe they 
contemned the military honours, perviſigatis triumphi 


 _ #nf/jgnibus, Tacit. Anna]. book 13. 


+ In this ſtate, the prince knew extremely well the 
principie of his government, | 
+ Herodian, | 4 
CHAP, 
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Danger of the corruption of the principle of monarchi» 
cal government, 


PHE danger is not when the ftate paſſes from one 
moderate to another moderate government, as 
from a repubhe to a monarchy, or from a monar- 
chy to a republic ; but when it precipitates from a 
moderate to a delpotic government. 

Moft of rh& European nations are till governed 
by principles of morality. Burt if, by a long abuſe 
of power, or the fury of conqueſt, deſpotic ſway 
ſhould prevail to a certain degree ; neither morals 
nor climate would be able ro withſtand its baneful 
influence : And then human nature would be ex- 
poſed, for ſome. time at leaſt, even in this beauti- 
ful part of the world, to the inſults with which ſhe 
has been abuſed in the other three. 

CHATF. TIX 
How ready the nobility are to defend the throne. 
"THE Engliſh nobility buried themſelves with 
Charles the Firſt under the ruins of the throne ;_ 
and before that time, when Philip the Second en- 
deavoured to tempt the French with the allure- 
ment of liberty, the crown was conſtantly ſupport- 
ed by a nobility, who think it an honour to obey 

2 king, but conſider it as the loweſt infamy to ſhare 
_ the power with the people. | FIC 

The houſe of Auſtria has uſed her conſtant en- 
deavours to oppreſs the Hungarian nobility ; liunle 
thinking how ſerviceable that very nobility would 
be one day to her. She wanted money from their 
country which it had not ; but took no notice of 
the men with which it abounded, When a mul- | 
atude of princes fell to a diſmembering of her do- 

Vor. I. U minions, 


bl 
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minions. the ſeveral pieces of her monarchy fell 

motionleſs, as it were, one upon another, No life 
was then to be ſeen but in that very nobility, who 
reſenting the injuries done to their ſovereign, and 
forgetting thoſe done to themſelves, rook up arms 
to avenge her cauſe, and conſidered it as the high- 
eſt glory bravely to die and to forgive, 


2# @ & bv 
Of the: corruption of the principle of deſpotic govern- 
ment, | 


(r i $625 principle of deſpotic government is ſubje& 
| to a continual corruption, becauſe it is even in 
its nature corrupt, Other governments are deftroy- 
cd by particular accidents, which do violence to the 
principles of each conſtitution ;;. this is ruined by its 
own intrinſic imperfe&tion, when no accidental 
cauſes impede or corrupt the principles on which it 
is founded, It maintains itfelf theretore only when. 
circumſtances drawn from the climate, religjor 
ſituation, or genius of the people, oblige it to fol- 
low ſome order, and to admit of fome rale, By 
theſe things, its nature is forced without being 
changed ; its ferocity remains ; and it is made tame 
and tractable only for a time, 


— e—_—_—_—— 
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Natural effefis of the goodneſs and corruption of the 
principles of government. 


WW HEN once the principles of government arc 

_ corrupted, the very beſt laws become bad, 
and turn againſt the ſtate : But when the principles 
are ſound, even bad laws have the ſame effect as 
oood ; the force of the principle draws every thing 
to it, | 


'Fhe 
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The inhabitants of Crete uſed a very fingular 
method to keep the principal magiſtrates dependent 
on the laws; which was that of infurref&tion, Part 
of the citizens roſe up in arms *, pur the magiſtrates 
to flight, and obliged them to return to a private 
condition. This was ſuppoſed to be done in con- 
ſequence of the law. One would have imagined 
that an inftitution of this nature, which eſtabliſhed 
{edition in order to hinder the abuſe of power, 
would have ſubverted any republic whatſoever ; and 
yet it did not ſubvert that of Crete. The reaſon is 
this +. le 


When the ancients wanted to expreſs a people 


that had the ſtrongeſt love for their country, they 
always mentioned the inhabitants of Crete : Our 
country, ſaid Plato f, a name fo dear to the Cretans. 
'They callediit by a name which fignifies the love of 
2 mother for her children ||. Now, the love of our 
country ſets every thing right. 

The laws of Poland have likewiſe their infur- 
_ retion : But the inconveniencies thence ariſing 
plainly ſhew that the people of Crete alone were 
capable of employing ſuch a remedy with ſucceſs. 

The gymaaſtic exerciſes eſtabliſhed amongſt the 
Greeks, had the ſame dependence on the goodneſs 
of the principle of government. ** It was the La- 


« cedxmonians and Cretans, (ſaid Plato $,) that 


* opened thoſe celebrated academies which gave 
* them ſo eminent a rank in the world, Modeſty 
**.2t firſt was alarmed ; bur it yielded to the public 
* utility.” In Plato's time theſe inſtitutions were 


* Ariſtot. Pol. book 2, chap. 10. 


} They always united immediately againſt foreign 
—_ which was called Syncretiſm. Plut. Mor, p. 


{ Repub, lib. g, 
| } Plutarch's morals, treatiſe, Whether men advanced 
*n years ought to meddle with public affairs, 

} Repub, lib, 5. 


U 2 admirable; 


/ 
! 
| 
. 
« 
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admirable * ; as they had a relation ta a yery m- 
portant object, which was the military art, But 
when virtue fled from Greece, the military art was 
deſtroyed by theſe inſtitutions ; people appeared 
then on the arena, not for improvement, but for 
debauch. | : | 
Plutarch informs us +, that the Romans in his 

time were of opinion that thoſe pames had been the 
principal cauſe of the ſlavery into which the Greeks 
were fallen, On the contrary, it was the ſlayery of 
the Greeks that had corrupted theſe exerciſes. In 
Plutarch's time Þ, their fighting naked in the parks, 
and their wreſtling, infected the young people with 
the ſpirit of cowardice, inclined them to infamous 
paſſions, and made them mere dancers. But, in 
Epaminondas's time, the exerciſe of wreſtling 
made the Thebans win the famous battle of 
Leuctra ||. 

- There arc very few laws which are not good, 
while the ſtate retains its principles: Here I may 
apply what Epicurus ſaid of riches ; 1t is not the li- 
quor, but the veſſel that is corrupted. 


* The gymnaſtic art was divided into two parts, 
dancing and wreſtling, In Crete they had the armed 
dances of the Curetes ; at Sparta they had thoſe of 
Caſtor and Pollux; at Athens the armed dances of 
Pallas, which were extremely proper for thoſe that 
were not yet of age for military ſervice. Wreſtling 15 
the image of war, faid Plato, of laws, back 7, He 
commends antiquity for having eſtabliſhed only two 
dances, the Pacific and the Povekic. See how the 
latter dance was applied to the military art, Plato, 
ibid, | 

+ Plutarch's morals, in the treatiſe, intitled, Que/- 
ittons concerning the affairs of the Romans, 

+ Ibid. Sn D—— 

| Plutarch's morals, table-propofitions, book 2. 
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CHAT. I.” 
- The ſame ſubjeF continued. 

JP Rome the judges were choſen at firſt from the 

order of ſenators. This privilege the Gracchi 
transferred to the knights : Druſus gave it to the 
ſenators and knights z Sylla to the ſenators only ; 
Cotta to the ſenators, knights, and public treaſur- 
ers; Cxſar excluded the latter ; Antony made de- 
curies of ſenators, knights, and centurions, 

When once a republic is corrupted, there is no 
poſſibility of remedying any of the riſing evils, but 
by removing the corruption and reſtoring its loft 
principles ; every other correction is either uſeleſs or 
2 new evil. While Rome preſerved its principles 
entire, the power of judging might without any 
abuſe be ladged in the, hands of the ſenators : But 
as ſoon as this city was corrupted, let the judicial 
authority be transferred to whatſocver body, whe- 
ther to the ſenate, to the knights, to the treaſurers, 
to two of theſe bodies, to all three together, or to 
any other z matters ſtill went always wrong. 'The. 
knights had no more virtue than the ſenate, the 
treaſurers no more than the knights, and theſe as 
little as the centurians. en We 

When the people of Rome had obtained the pri- 
vilege of ſharipg the magiſtracy with the patricians, - 
it was natural to think that their flatterers would 
immediately become arbiters of the government, 
But no ſuch thing ever happened. —It was obſerv- 
able, that the very people who had rendered the 
plebeians capable of public offices, conſtantly fixed 
their choice upon the patricians. Becauſe they were 
virtuous, they were magnanimous; and becauſe 
they were free, they had a contempt of power. But 
when their morals were corrupted, the more power 
they were poſlefled of, the les prudent was their 

conduct ; till at length, upon becoming their own 
tr rants 
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tyrants and ſlaves, they loſt the ſtrength of liberty, 


to fall into the weakneſs and impotency of licenti- 
oulnels. 


CH A P. XIIL 
The effe&t of an oath among a virtuous people, 


HERE is no nation, ſays Livy *, that has been 
_=- longer uncorrupted than.the Romans ; no na. 
tion where moderation and poverty have been long- 
er reſpected. 
ouch was the influence -of an oath among theſe 
people, that nothing bound them ftronger to the 
laws. They often did more for the obfervance of 
an oath than” they would ever have_done for the 
thirſt of glory, or for the love of their country, 
When Quintius Cincinnatus the conſul wanted 
to raiſe an army in the city againſt the Aquz and 
the YVo!ſci, the tribunes oppoſed him. 4 Well, (ſaid 
<< he,) let all thoſe who have taken an oath to the 
* conſul of the preceding year, march under my 
* banners F.* In vain did the tribuyes cry oui 
that this oath was no longer binding 4, and that 
when they made it, Quintius was but a priv : 


' ſon. The people were more religious than thoſe 


who pretended to,direct them ; they would not liſ- 
ten to the diſtinctions or equivocations of the tri- 
'DUNCS, | 

When the ſame people thought of retiring to the 
Sacred Mount, they felt an inward check trom the 
oath they had taken to the conſuls, that they would * 
follow them into the field f, 'PThey entered then 
into a dcfign of killing the conſuls ; but dropped it, 


when they were given to underſtand that their oath 


would {till be binding. Irt is eaſy to judge of the 

notion they entertained of the violation of an oath, 
by the crime they intended to commit, *-_ 

* BOOK 1. + Livy, book 3. + Ib. book 3. 

| After 
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After the battle of Cannz, the pegple were ſcized 
with ſuch a panic, that they wanted' to retire to Si- 
cily, But Scipio: having prevailed upon them to 
ſwear they would not ſtir from Rome, the fear of 
violating this oath ſurpaſſed all other apprehenfions. 
Rome was a ſkip: held by two anchors, religion and 
morality, in the midſt of a furious tempeſt. 


: | | - I 
CHAP, XIV. 


How the ſmalleſt change in the conſtitution is attended 
with the rum of us principles. - 


AVSTOTLE mentions the city of Carthage as a 
well-regulated republic, ' Polybius tells us'*, 
that there was this inconveniency at Carthage in the 
ſecond Punic war, [that the ſenate had loſt almoſt all 
their authority. We are informed by Livy, that 
when Hannibal returned to Carthage, he found thar- 
the magiſtrates and the principal citizens had abuf- 
ed their power, and converted the public revenues 
totheir own emolument. The virtue therefore of the 
magiſtrates, and the authority of the ſenate both 
fell at the ſame time ; and all was owing to the ſame 
cauſe. PNTET | 

Every one knows the wonderfut effe&ts of the 
cenſorſhip among the Romans. There was a time 
when it grew burthentome ; but {till it was ſupport- 
ed, becaute there was more luxury than corruption. 
Claudius + weakened its authority, and by this 
means the corruption became greater than the Ilux- 
ury, and the cenforthip dwindled away of itſelf }. 


* About a hundred years aſter, 
+} See book 11. chap. 12. | | 
| Phe tribunes kindered them from making the 
centus, and oppoſed their eletion, See Cicero to At- 
ucus, book ty, letter 10, and 15, 


k 
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GA TF.-AT. | 
Sure methods of preſerving the three principles, 


| SHALL not be able to make myſelf rightly un- 


deritood, till the reader has peruſed the four 
following chapters. 


A Fr Fee Fn nFonmt——_—————————_———o—n—— 
CHAP. AVT, | 
 Diſiindtive properties of a republic, 

FE is natural to a republic to have only a ſmall ter- 

ritory ; otherwiſe it cannot long fubſiſt, In 32 
large republic there are men of large fortunes, and 
conſequently of leſs moderation ; there are truſts 
too great to be placed in any fingle ſubject ; he has 
intereſts of his own ; he ſoon begins to think that 
he may be happy, great, and glorious, by opprel- 
{ing his fellow-citizens ; and that he may raife him- 


ſelf ro grandeur on the ruins of his country. 
In a large republic, the public goad is ſacrificed 


to a thouſand views; it is ſubardinate to exceptions; 


and depends on accidents. In a ſmall one, the in- 
tereſt of the public is eaſter perceived, better under- 
ſtood, and more within the reach of every citizen ; 
abuſes have a leſs extent, and of courſe are lis 
protected. 

The long duration of the republic of Sparta was 
owing to its having always continued in the ſame ex- 
tent of territory atter all its wars. The fole aim of 
Sparta was liberty ; and the fole advantage of 1ts 
liberty, glory. 


lt, was the ſpirit of the Greek republics to be as 


ofitented with their territories, as with their laws. 
Athens was firſt fired with ambition, and gave 1t to 
Lacedzmon ; but it wzs an ambition rather of com- 
manding a free people, than of governing Hy 
ra 
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rather of direCting than of breaking the union. All 


was loſt upon the ſtarting up of monarchy; a go-. 
verament whoſe ſpirit is more turned, to increaſe | 


and advancement. 


Excepting particular ciecumſtances *, it 1s difi- 


cult for any other than a republican. government to/ 


ſubfiſt long in/ acſingle town. A prince of ſo petty. 
2 ſtate would naturally endeavour to oppreſs his. 
ſubjefts, becauſc his power would be great, while 
the. means of enjoying it, or of-cauſing it to: be re-, 


ſpyetted, would be very inconſiderable.: ,'The conſe-+ 
quence is, he would. trample upon his people. On 
the-other hand, ſucha prince might be.eaſily cruſh- 


ed by a foreign,” or: even by a- domeſtic force ; the. 


people mightieverynſtant-unite and rife/up. againſt 
him. Nowy-as:ſoom as a-prince of 4 ſingle town 1s: 


expelled; :the- quarrel is wy Salt if _ has. eh 


> ER e5deet 4 05 20 
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Ditinaive properties of a poland by 
| MONARCHICAL ſtate ought-0. be ofa. mo- 


derate extent, Were it ſmall, it wov!d form 
ſelf into a republic +-Were it very large, the nobi- 
lity, poſſefled of great eſtates, far from the inſpec- 
tion of the prince, with a private court of heir 
own, and ſecure moreover from ſudden executions 
by the laws and mariners of the country, ſuch a no>. 
bility, I ſay, might throw/ of their allegiance, hav-: 
ing nothing to fear from 100 flow and t00. diſtant a 
puniſhment, ” ©? 

., Thus Charlemagne had' ſctiree founded his « em- 
pre when he was oBliged ro divide it; whether the 


'» As when a petty ſovereign Aigpitts himſelf be- 
twixt two preat powers-by means of their mutual j Jea- 
— 3 but then he has only a precarious exiſtence, 

OL, I, 
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governours of the provinces refuſed to obey; or 
whether in order to keep them under more ſubjec- 
tion, there was a_neceflity of parcelling the empire 
into ſeveral kingdoms. | 27 
After the deceaſe of Alexander, his empire was 
_ divided. How was it poſlible for thoſe Greeks and. 
Macedonian chiefs, who were each of them free and 
independent, or commanders at leaft of the vidto- 
rious bands diſperſed thronghout that vaſt extent of 
conquered land, how was it- poſſible, I fay, for 
them to obey ? PLL Y GEE. 
Attilla's empire was diflolved ſoon after his death ; 
ſach a number of kings, who were no longer under 
reſtraint, conld not reſume their fertters. : | 
The ſudden eſtabliſhment of unlimited power is 
a remedy, which in thoſe caſes may prevent a diflo- 
lation : But how dreadful the remedy, that, after 


the enlargement of dominion, opens a new ſcene of 
—__ MCC, | $ 
The rivers haſten to mingle their waters with the 
fea; and monarchies loſe thetnſelves in deſpotic 
power, DIET 


CH A P. XVIIL. 

| Particular caſe of the Spaniſh monarchy. 
ET not the example of Spain be produced a- 
— gainſt me ; it rather proves what affirm. | To | 
| preſerve America, ſhe did what even deſpotic power 
i!{elf does not attempt, ſhe deſtroyed the inhabi- 
tants. To preſerve her colony, ſhe was obliged to 

| keep it dependent even for its ſubfiftence. _ 
. In the Netherlands ſhe eflayed to render her ſelf 
arbitrary ; and as ſoon as ſhe abandoned the at- 
tempt, her perplexity increaſed. On the one hand, 


the Walloons would not be governed by Span 
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and on the other, the Spaniſh ſoldiers refuſed ta 
ſubmit to Walloon officers *, 

In Italy ſhe maintained her ground, merely by 
exhauſting herſelf, and by enriching that country, 
For thoſe who would have been glad to have got 
rid of the king of Spain, were not in a humour to 
refuſe his gold. 


+ 6M: 4 FAA |; 
Diflinfive properties of a deſpotic government. 
A LARGE empire ſuppoſes a deſpotic authority 


in the perſan that governs, It is neceflary that 


the quicknels of the prince's reſolutions ſhould ſup- 
ply the diſtance of the places they are ſent to; that 
fear ſhould prevent the carclefineſs of the remote 
governour or magiſtrate ; that the law ſhould be 


derived from a ſingle perſon, and ſhould change con= © 


tinually according to the accidents which incefſant- 
ly multiply in a ſtate in proportion to its extent. 


WE I WES» « 
Conſequence of the preceding chapters. 


F it be therefore the natural property of ſmall 

ſtates to be governed as a republic, of middling 
ones to be ſubject to a monarch, and of large em- 
pires to be ſwayed by a deſpotic prince ; the conſe- 
quence 1s, that in order to preſerve the principles 
of the eſtabliſhed government, the ſtate muſt _ be 
ſupported in the extent it has acquired, and that 
the ſpirit of this ſtate will change in proportion as 
' Kt contracts or extends its limits. 


* See the hiſtory of the United Provinces, by Monſ, 
le Clerc. | | TY regitves + 


> | N 6 l 
X 2 CHAP, 


164 THE SPIRIT Book Vit, 
< H AP. XXL. 
af the empire of China... 


RrorE I finiſh this book, I ſhall anſwer an ob- 
jection that may be made: to what has been here 
advanced. 

Our miſſionaries tell us that the wa empire of 
China has an admirable government, in which there 
3s a proper mixture of fear, honour, and virtue, 
Conſequently I muſt have given an idle diſtinCtion, 
in eſtabliſhing the principles « of the three govern 
ments. _ 

But I cannot conceive what this akon 'can be 
among people that will not do. the leaſt thing with- 
onr blows *, 

Again, our mercantile people are far from | giv 
ing us any idea of that virtue ſo, much talked of by 
the miffionaries ; we-need only cotifult them in re- 
lation to the robberies and EXtOrtions of the mantle: 
rines'+.” 0: 01; HE GEL R-Ge- 

Beſides,- father Parennin's letters eoncerning the 
emperour's proceedings againſt ſome new-conyerted | 
princes of the. blood +, who hat incurred his dif- 
pleaſure, plainly "ſhew us a continued plan of ty- 
rYanny, and” inhuman injuries canmugted by rule, 
that is, in cool blood. 

We have" likewiſe Monficur < DMairar' « and the 
ſame father Parennin's letters on the government 
of China. I find therefore, that, after ſome -per- 
rinent qraſoos and anſwers, the whole wonder 
vaniſhes. - 9B 

Might not our miſlonarics hive been deceived 


* It is the cudgel that governs China, fays Father 
du Halde, + 

+ Among others, De Lange's relation, RED 

t Of the family of Sourniama ; Edifying aig 
$th collection, _ 
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by an appearance of order ? Might not they have 
been ſtruck with that continual exerciſe of a ſingle 
perſon's will, an exerciſe by which they themſelves 
are governed, and which they are fo pleaſed to find 
in the courts of the Indian princes ; becauſe as they 
thither only in order to introduce great changes, 
it is much eaſter to convince thoſe princes thar 
there are no bounds to their power, than to perſuade 
the people that there are none to their fſub- 
miſſion * ? eE ; 
1n fine, there is frequently ſome kind of truth 


even in errours themſelves, It may be -owing to 


particular, and perhaps very ſingular circumſtances, 
that the Chineſe government js not ſo corrupt as 
one-might naturally expect. 'Phe climate and ſome 
other phyſical cauſes may,-in that country, have had 
ſo ſtrong an influence on the morals, as in ſome 
meaſure to produce wonders. , p 
. . Theclimate of China is ſurprifingly favourable to 
the propagation of the human ſpecies. 'The women 
are the moſt prolific in the whole world, 'The moſt 
barbarous tyranny can put no ſtop to the progrels 
of propagation. The prince cannot ſay there like 
Pharaoh, Let us deal wijely with them, left they mul- 
tply. He would be rather reduced to Nero's wiſh, 
that mankind had all but one head. IitTpite of ty- 
ranny, China, by the force of its climate, will be 
always populous, and will triumph over the tyran- 
nical oppreflor, 's 

. China, like all other countries, that live chiefly 
ppon rice 4, 1s {ubjeEt to frequent famines. When 
the people are ready to ſtarve with hunger, they 


_ *See. in Father du Halde, how. the miſſionaries a- 
 yailed themſelves of the authority of Can-Hi to ſilence 
the mandarines, who conſtantly declared, that, by the 
laws of the country, no foreign worſhip could be elta- 
bliſhed in the empire, | Cs 

+ See book 23. chap, 14, 
| | diſperſe 
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diſperſe in order to ſeck for nouriſhment; in cons 
ſequence of which, ſmall gangs of robbers are form- 
ed on all ſides. Moſt of them are extirpated in 
their very infancy ; others increaſe, and are like- 
wiſe ſupprefled. And yet, in ſo great a number of 
Juch diltant provinces, ſome gang or other may 
happen to meet with ſucceſs, In that caſe they 
maintain their ground, ſtrengthen their party, form 
themſelves into a military body, march ſtraight up 
to the-capital, and their leader aſcends the throne. 
, From the very nature of things,. a bad adminiſ- 
tration is here immediately punithed, 'The want of 
ſubſiſtence in ſo populous a country, produces ſud- 
den diſorders. The reaſon why the redreſs of abu- 
ſes is in other countries attended with ſuch difficul- 
ty, is, becauſe their effe&ts are not immediately 
felt ; the prince is not informed in ſo fudden and 
ſenſible a manner as in China. i; 


The emperour of China is not taught like our 


princes, that if he governs ill, he will be leſs happy 
.1n the other life, leſs potent and lefs rich in this. 
He knows, that if his government is not good, he 
will be {tripped both of empire and life, 

As China grows every day more populous, not- 
withſtanding the expoſing of children, the inhabi- 
tants are inceſſantly emplayed in tilling the lands 
for their ſubſiſtence, "This requires a very extraor- 
dinary attention in the government, It is their per- 
petual concern that every body ſhould be able to 
work without any apprehenfion of being deprived of 
the fruits of his labour. Conſequently this 1s not 
1o much a civil as a domeſtic government. 

Such has been the origin of thoſe regulations 
which have bcen ſo greatly extolled. They wanted 
to make the laws reign in conjunction with deſpo- 
tic power; but whatever is joined with the latter, 
loſes all its force, Tn vain did this arbitrary ſway, 
! 2houring under its own misfortunes, defire to be 

hoe n | fetrered 5 


{ 


fottered 3 it armed itſelf with its chains, and is be- 
come {ti]l more terrible , WA 

China is therefore a deſpotic ſtate, whoſe prin- 
ciple is fear. Perhaps, in the earlieſt dynaſties, 
when the empire had not fo large an extent, the 
government might have deviated a little from this 
ſpirit ; but the cafe art preſegt is otherwite. 

4:4++4$$3+4+$+5$$4 $445+05450$++$44 $44 
Of Laws in 'the Relation they bear to a Defen- 

ſive Force. 


CHAP. 1. E 
In what manner republics provide for their ſafety. 


JFa republic is ſmall, it is deſtroyed by a foreign 
force ; if it be large, 1t 1s ruined by an internal 
imperfection. e524 CUEFHE.., E074 
To this twofold inconvenience both democracies 
and ariſtocracies are equally tiable, ' and that whe- 
ther they be zood or bad. The evil is in the very 
thing itſelf ; and no form can redrels it. | 
It' is therefore very probable, that mankind 
would have been at length obliged to live conttant- 
ly under the government of a ſingle perſon, had 
they not contrived a kind of conſtitution that has 
all the internal advantages of a republican, together 
vith the external force of a monarchical govern- 
ment, T mean a confederate republic. By 
_ This form of -government is a convention, by 
Fhich ſeveral ſmall eſtates agree to become mem-: 
bers of a larger one which they intend to form, Tr 
$ a kind'of afſemblage of ſocieties, that conſtitute 
a new one, capable of increaſing by means of new 
afſociations, till they arrive to ſuch a degree of 
| ' powers 
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power, a$0, be able to provide for. the ſecurity.of 


it was thele affociations that contributed { 
long to the proſperity of Greece: By: theſe the 
Romans artacked the univerſe, and by theſe alone 
the univerſe withſtood them ; for when Rome was 
arrived to-her higheſt pitch. of grandeur, it was. 
the aſſociations behind the Danube and the Rhine, 
afſocidtions formed'by the terrour of her arms, that 
enabled the Barbarians to reſiſt her. 

From hence it proceeds, that -Holland *, Ger- 
many, and the Swiſs cantons; are conſidered in 
Europe as perpetual republics. Fo i 

The afſociations of cities were formerly more ne- 
ceflary than in out times. A weak defenceleſs town 
was expoſed to greater dangers. By conqueſt it 
was deprived not only of the executive and legiſla- 
tive power, as at preſent, bur mqreover of- all hu- 
man property. Þ, | MN LOO. I 

A republic of this kind, able to withſtand an ex- 
ternal force, may ſupport it{elf without any internal, ' 
corruption ; the form of this ſociety prevents all 
manner of inconveniencies. Rn POET THR 

Tf-a ſingle member ſhould attempt to -uſurp the 
ſupreme authority, he. could not be. ſuppoſed to. 
have an equal authority and. credit in all the con- 
federate ſtates. Were he to have. too great an; 1n-, 
fluence over one, this would alarm the reſt; were 
he to. ſubdue a part, that which would {till ag 
free, might oppoſe him with forces independent Ox. 
thoſe which he had uſurped, and overpower him. 
before he could be ſertled. in his uſurpation. | 
+ Should a popular inſurrection happen 18 one of 
the confederate ſtates, the others, are able to quell 


* 


# Tt is compoſed of about fifty different republics. 
State of the United Provinces by M. Jamiſon. - : 
+ Civil liberty, goods, wives, children, temples, 


and even burying places, ": 


2 
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it, Should abuſes creep into one part, they are re- 
formed by thoſe that remain ſound, "The ſtate may 
be deſtroyed on one ſide, and not on the other ; 
the confederacy may be diflolved, and the confte- 
derates preſerve their ſovereignty. 

As this government is compoſed of petty repu- 
blics, It enjoys the internal happineſs of each ; and 
with reſpect to its external ſituation, itis poſſeſſed, 
by means of the affociation, of all the advantages 
of large monarchies, | 


CH AP; I; 


That a confederate government ought to be compoſed of 
ftates of the ſame nature, eſpecially of the republi- 


can hind. 


THE Canaanites were, deſtroyed, by reaſon they 
were petty monarchies that had no union nor 
confederacy for their common defence: and in- 
deed a confederacy is not agreeable to the nature 
of petty monarchies, ALF 
_ As the confederate republic of Germany conſiſts 
of free cities and of petty ſtates ſubjec&t to different 
princes, experience ſhews us, that it is much more 
imperfeCt than that of Holland and Switzerland, 

The ſpirit of monarchy is war and enlargement 
of dominion ; peace and moderation is the {pirit of 
a republic, 'Theſc two kinds of government cannot 
naturally ſubfiſt in a confederate republic. 

Thus we obſerve in the Roman hiſtory, that 
when the Veientes had cholen a king, they were 
immediately abandoned by ali the other petty repu- 
blics of Tuſcany, Greece was undone as ſoon as 
the kings of Macedon obtained a feat among the 
Amphictyons, TRE 

The confederate republic of Germany, compoſed 
vi princes and free towns, ſubſiſts by means of a 

Vor. I, chief, 


SC 
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chief, who is in ſome reſps&s the magiſtrate of the 
union, in others the monarch, 


C— ———  —— — — — 
CH-4A-ÞF; 1 
Other requiſites in a confederate republic, 


IN the republic of Holland one province cannot 

- conclude an alliance without the conſent of the 
others, This law, which is an excellent one, and 
even neceſſary in a confederate republic, is wantin 
in the Germanic conſtitution, where it would pre- 
vent the misfortunes that may happen to the whole 
confederacy, through the imprudence, ambition, 
or avarice of a ſingle member. A republic vnited 
by a political confederacy, has given itſelf entirely 
up, and has nothing more to reſign. | 

It is difficult for the united ſtates to be all of an 
equal extent and power, The Lycian * republic 
was an aflociation of twenty-three towns ; the large 
ones had three votes in the common counc1, the 
middling ones two, and the ſmall towns one. The 
 Putch republic conſiſts of ſeven provinces, of dif- 
ferent extent of territory, which have each one 
Voice. 

The cities of Lycia + contributed to the expences 
of the ſtate, according to the proportion of ſuf- 
frages. 'Fhe provinces of the United Netherlands 
cannot follow this proportion ;. they muſt be di- 
reed by that of their power. | | 

In Lycia {, the judges and town magiſtrates were 
cle&ed by the common council, and according to 
the proportion already mentioned. In the repu- 
blic of Holland they are not choſen by the com- 
mon council, but each town names its magiſtrates, 

| Were Ito give a model of an excellent confede- 
rate republic, I ſhould pitch upon that of Lycn. 


+ Ibid, 
CHAP. 


"2* Strabo, lib, 14. + Ibid, lib. 4. 
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CH: AP. IV. 


In what manner deſpotic governments provide fer 
their ſecurity. 


A®. republics provide for their ſecurity by unit- 
ing, deſpotic governments do it by ſeparating, 
and by keeping themſelves, as it were, ſingle. 
They ſacrifice a part of the country, and, by ra- 
vaging and deſolating the frontiers, they render 
the heart of the empire inacceſſible, 

It is a received axiom in geometry, that the. 
oreater the extent of bodies, the more their. cir- 
cumference is relatively ſmall. This practice there- 
fore of laying the frontiers waſte, is more tolerable 
in large than in middling ſtates, 

| A deſpotic government does all the miſchief to 
itſelf that could be done by a cruel enemy, whoſe 
progreſs it could not reſiſt. 

It preſerves itſelf likewiſe by another kind of fe- 
paration, which is by putting the moſt diſtant pro- 
vinces into the hands of a feudatory prince.. 'FThe 
Mogul, the king of Perſia, and the Emperours of 
China have their feudatories ; and the Turks have 
found their account in putting the "Tartars, the 
Moldavians, the Walachians, and formerly the 


Tranfilvanians between themſelves and their cne- 
mies. 


0 


CHAP. V. 

In what manner a monarchical government provides 
: for its ſecurity, 

A Monarchy never deſtroys itſelf like a deſpotic 


government. But a kingdom of a moderate 
extent 15 liable to ſudden invaſions : it muſt there- 
SE 2 FReh: fore 


® 
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fore have fortified places ro defend its frontiers, 
and troops to garriſon thoſe places. The leaſt ſpot 
of ground is diſputed with art, with courage, and 
obitinacy, Defpotic ſtates make incurſions againſ 
one another ; it is monarchies only that wage war, 

Fortrefſes are proper for monarchies ; deſpotic 
governments are afraid of them. "They dare not 
intruſt them to any body, for there is no one that 
| has a love for the prince or his government, 


CH AP. VI. 


Of the defenſive force of ſlates in general, 


"PO preſerve a ſtate in its due force, it muſt have 
ſuch an extent, as to admit of a proportion be- 
tween the quickneſs with which it may be invaded, 
and that with which it may render the invaſion a- 
bortive. As an invader may inſtantly appear on all 
fides, it is requiſite, that the ſtate ſhould be able 
to make on all ſides its defence ; conſequently it 
ſhould be of a moderate extent, proportioned to 
that degree of celerity with which nature has en- 
abled men to move from one place to another, 
France and Spain are cxaQtly of a proper extent. 
'They have ſo caſy a communication for their forces, 
as to be able to convey them immediately to what 
part they have a mind : the armies unite and paſs 
with rapidity from one frontier to another, with- 
out any apprehenſion of ſuch difficulties, as require 
time to remove. 
It is extremely happy for France, that the capi- 
tal ſtands nearer to the different frontiers in pro- 
; Portion to their weakneſs; and the prince has a 
 betfer view of each part of his country in proport- 
on as It 18 more expoſed. | 
But when a vaſt cmpire, like Perſia, 1s attacked, 
it 1s ſeveral months betorc the troops are _ wo 
CMmOulc ; 
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{emble ; and then they cannot make ſuch forced 
marches for that length of time, as they can 
for fifteen days. If the army on the fron- 
tiers is beaten, it is certainly diſperſed, becauſe 
there 15 nO neighbourirs place of retreat. "Ihe 
victor, meeting with no reſiſtance, advances with 
all expedition, fits down before the capital, and 
Jays fiege to it, when there is ſcarce time enough 
to give notice to the governours of the provinces 
to come to its. relief, "Thoſe who forcſec an immi- 
nent revolution, haſten it by their diſobedience. 
For men - whoſe fidelity is entirely owing to the 
proximity of puniſhment, are cafily corrupted as 
{oon as it becomes diſtanr ; their aim is their owa 
private intereſt, The empire is ſubverted, the ca- 
pital taken, and the conquerour diſputes the ſeve- 
ral provinces with the governours. | 

The real power of 'a prince does not conſiſt ſo 
much in the facility he meets with in making con- 
queſts, as in the difficulty an enemy finds in at- 
tacking him, and, if I may fo ſpeak, in the immu- 
rability of his condition. But the increaſe of terri- 
tory obliges a government to expoſe new ſides by 
which it may be attacked. x | 

As monarchs therefore ought to be encued with 
wiſdom in order to increaſe, they ought likewiſe to 
have an equal ſhare of prudence to limit, their 
power. Upon removing the inconveniences of too 
{mall a territory, they ought to have their eye 
conſtantly on the inconveniencies that attend its 
immoderate enlargement. | 


n_ 


CHA Pf VIE 
| 4 reflefion. = 


PHE enemies of a great prince, whoſe reign was 
protracted to an unuſual length, have very of- 
ten 
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ten accuſed him, rather, I believe, from their own 
fears, than upon any ſolid foundation, of having 
formed and carried on a proje&t of univerſal mo- 
narchy. Had he ſucceeded, nothing would have 
been more fatal to Europe, to his ancient ſubjects, 
to himſelf, and to his family, Heaven that knows 
our true intereſts, ſerved him more by defeats than 
it could have done by viCtories, Inſtead of making 
him the only ſovereign in Europe, it favoured him 
more by rendering him the moſt powerful. 

'The ſubjects of this prince, who in foreign coun- 
tries are never affected but with what they have 
forſaken ; who, on leaving their own homes, look 
upon glory as a ſovereign good, and in diſtant coun- ' 
tries as an obſtacle tro their return ; who dnjpleaſc 
you even by their good qualities, becauſe they ſeem 
to be joined with an air of contempt ; who are ca- 
pable of ſupporting wounds, perils, and fatigues, 
but not the loſs of their pleaſures: who love no- 
thing ſo much as gaiety, and conſole themſelves for 
the loſs of a battle by ſinging the praiſe of the gene- 
ral ; thoſe ſubje&s, I ſay, would never have been 
able to compaſs an enterpriſe, that could not poſſi- 
bly be defeated in one country, without miſcarry- 
ing in all the others ; nor miſcarry for a moment, 
without miſcarrying for ever, _ 


madman nm 


En —_———— 


CHAP. VUL 
A pariicular caſe, in which the 2% hy force of a 


tate is inferiour to the offenſrve. 


I* was a ſaying of the Lord of Coucy, to King 

Charles V. that the Engliſh are never weakcr, 
nor eaſier overcome than in their own country. Ihe 
ſame was obſerved of the Romans ; the ſame of 
the Carthaginians ; and the ſame will always hap- 


| pen to every power that ſends armies to. diſtant 


countries, in order to reunite, by dint of nk GE 
and 
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and military power, thoſe who are divided among 
themſelves by political or civil intereſts. "The ſtate 
finds itſelf weakened by the diſorder that {till con- 
tinues, and more ſo by the remedy. * 

The Lord of Coucy's maxim is an exception to 
the general rule, which difapproves of wars againſt 
diſtant countries, And this exception confirms 
likewiſe the rule, becauſe it takes place only in re_ 
ſpect to thoſe by whom ſuch wars are undertaken, 


C H-A-P. IA. 
Of the relative force of ſtates. 


AL grandeur, force, and power are relative. 
Care therefore muſt be taken, that in endea- 
youring to increaſe the real grandeur, the relative 
be not diminiſhed. | 
About the middle of the reign of Louis XIV. 
France was at its highelit pitch ot relative grandeur, 
Germany had not yer ſuch great monarchs as it has 
fince produced. Italy was in the ſame caſe, Eng- 
land and Scotland were not yet formed into one 
united kingdom. Arragon was not joined to Ca- 
ſtile ; the diſtant parts of the Spaniſh monarchy - 
were weakened by it, and weakened it in their 
_ turn; and Mulcovy was as little Enown in Europe, 
as Crim-Tartary. 


mn Cu CR ene ceun—————_—_ 


CHAP£: 
Of the weakneſs ef neighbouring ſlates, © 


wW ENSOEVER a ſtate lies contiguous to ano- 
taer that happens to be in its decline, the 
former ought to take particular care not to precipi- 
tate the latter's ruin, becauſe this 1s the happieſt | 
fituation imaginable ; nothing being ſo convenient 
for one prince as to be ncar another who receives 
for 
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for him all the rebuffs and inſults of fortune, And 
it ſeldom happens, that, by ſubduing ſuch a ſtate, 
the real power of the conqueror is as much increa{. 
cd as the relative is diminiſhed, 
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/ B O'O:K-K. 
Of laws in the relation they bear to offenſive 
force. | 
CHAP. 1. 
Of efenſive force. 


OFFENSIVE force is regulated by the law of na- 
tions, which is the political law of each coun- 
try conſidered in its relation to every other. 


CHAP. -I. 
Of war. 


"JH life of governments is like that of man, The 

latter has a right to kill in caſe of natural de- 
fence; the former have a right to wage war for 
their own preſervation. Y 

In the caſe of natural defence I have a right to 
kill, becauſe my life, is, in reſpect to me, what the 
life of my antagoniſt is to him : In the ſame man- 
ncr a ſtate wages war, becauſe its preſervation 15 
equally juflt with that of any other ftate, 

Among citizens the right of natural defence does 
not imply a neceflitv of attacking. Inſtead of at- 
racking they need only have recourſe to proper tr- 
bunals, They cannot therefore exerciſe this right 
of defence but in ſudden caſes, when immediate 
death would be the conſequence of waiting for the 


afliitance of the laws, But, among ſogeties, the 
| rig 


right of natural defence carries along with it ſome- 
times rhe neceſſity of attacking ; as, for inſtance, 
when one nation ſees that a longer peace will ena- 
ble another to deſtroy her, and that to attack that 
nation inſtantly is the only way to prevent her own 
deſtruction. | : 

From thence it follows, that ſmall ſocieties have 
oftener a right to declare war than great ones, be- 
cauſe they are oftener in the caſe of being afraid of 
deſtruCtion, | 

The right therefore of war is derived from ne- 
ceflity and ſtri& juſtice, If thoſe who dire&t the 


conſcience or counſels of princes do not hold by 


this, all is undone : When they proceed on -arbitra- 
ry principles of glory, conveniency, and utiliry, tor- 
rents of blood will overſpread the earth. 


But, above all, let them not avail themſelves of 
any ſuch ate eas the glory of the prince : His 
alory is nothing but>pride ; it is a paſſion, and not 
a legitimate right. vie — 

lr is true, the fame of his power might increaſe 


the ſtrength of his government ; but it might be 
equally increaſed by the reputation of his juſtice, 


Of the right of conqueſt. 
PROM the right of war comes that of conqueſt ; 


which is the conſequence of that right, and 
ought therefore to follow its ſpirit. 


| The right the conqueror has over a conquered 


people, is dire&ed by four ſorts of laws, the law of 
nature, which makes every thing tend to the preſer - 
vation of the ſpecies; the law of natural reaſon, 
which teaches us to do to others what we would 
have done to ourſelves; the law that forms politi- 
cal ſocieties, whoſe duration nature has not limit=- 
_ ed; and, in fine, the law derived from the nature 
Vor, I, £2 of 


WI I pe mn, 
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of the thing itſelf. Conqueſt is an acquiſition ; ac. 
quiſition carries with it the ſpirit of preſervation 
- and uſe, and not of deſtruction, 

A conquered nation is treated by the conqueror 
one of the four following ways. Either he conti- 
nues to rule them according to their own laws, and 
aſſumes to himſelf only the exerciſe of the political 
and civil government; or he gives them a new poli. 
tical and civil government; or he deſtroys and Gif. 
perſes the ſociety ; or, in fine, he exterminates the 
inhabitants. | Ta | 

The firſt way is conformable to the law of na- 
tions now followed ; the fourth is more agreeable 
to the law of nations followed by the Romans : In 
reſpe&t to which Þ leave the reader to judge how far 
we have improved upon the ancients. We muſt here 
.give due praiſe to our modern times, to our preſent 
reaſon, to our religion, philoſophy, and manners, 

The authors of our public law, guided by an- 
cient hiſtories, without confining themſelves to caſes 
of ſtri& neceflity, have fallen into very great er- 
rours. They have adopted tyrannical and arbitrary 
principles, by ſuppoſing the conquerors to be inveſt- 
ed with I know not what right to kill; from thence 
they have drawn conſequences as terrible as the very 
principle, and eſtabliſhed maxims which the con- 
querors themſelves, when poſlefled of the leaſt grain 
of ſenſe, never preſumed to follow, It is a plain 
caſe, that when the conqueſt is completed, the con? 
queror has no longer a right to kill, becauſe he has 
no longer the plea of natural defence and ſclf-pre- 
ſervation.. | | 

What has led them into this miſtake, 1s, that they 
imagined a conqueror had a right to deſtroy the 
ſociety ; from whence they inferred that he had a 
right to deſtroy the men that compoſe it; a wrong 
conſequence from a falſe principie. For from the ce- 
ſtruction of the ſociety it does not at all follow, that 


the people who compoſe it ought to be allo hes b 
ed. 
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ed, Society is the union of men, and not the men 
themſelves ; the citizen may periſh, and the man 
remain. WE I ety col = ROI: POTION * | 

From the right of killing in caſe of conqueſt, po- 
liticians have drawn that of reducing to ſlavery ; a 
conſequence as ill grounded as the principle. 

There is no ſuch thing as a right of reducing 
pzople to Ylavery, but when it becomes neceflary for 
the preſervation of the conqueſt, Preſervation, but 
never ſervitude, is the end of conqueſt ; though 
{rrvitude may happen fomerimes to be a neceſſary 
means of preſervation, 

Even in that caſe it is contrary to the nature of 
thiogs, that the flavery ſhould be perpetual. The 
people enſlaved, ought to be rendered capable of 
becoming ſubje&ts. Slavery in conqueſts is an acct- 
dental thing. When, after the expiration of a cer- 
tain ſpace of time, al the parts of the conquering 
itate are connected with the conquered nation, by 
cuſtoms, marriages, laws, affociations, and by a 
certain conformity of ſpirit ; there ought to be an 
end of the ſlavery. For the rights of the conque- 
ror are founded entirely on the want of thofe very 
things, and on the eſtrangement berween the two 
nations which prevents their confiding in each 
other, be ny» a LR, 

A conqueror therefore, who reduces the con- 
quered people to {lavery, onght always to reſerve to 
himſelf the means (for means there are without 
Aumber) of reſtoring rhem to their liberty. 

"Theſe are far from being vague and uncertain no- 
tions, . 'Fhus our anceſtors acted, thoſe anceſtors 
who conquered the Roman empire. "Lhe laws they 
made in the heat of fire, action, imperuofity, and the 
pride of victory, were afterwards fottened; thoſe laws 
were fevere, but they rendered them impartial. 'The 
Burgundians, Goths, and Lombards, would always 
have the Romans continue a conquered people; bur 
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the laws of Furic, Gundebald, and Retharis, made 
the Romans and Barbarians ſellow-citizens #, 


CHAT. i. 
Some advantages of a conquered people. 
JNSTEAD of inferring ſuch fatal conſequences 


* from the right of conqueſt, politicians would 
have done much better to mention the advantages, 
which this very right way ſometimes give to a con- 
quered people ; advantages which ' would be more 
ſenſibly, more univerſally felt, were our law of na- 
tions exactly followed, and eſtabliſhed over ail the 
earth. ps ns EINEEL lag 5 4a A et 
_* Conquered. countries are, generally ſpeaking, de- 
generated from their original inſtitution, Corrup- 
tion has crept in, the execution of the laws has 
been negleCtted, and the government is grown op- 
preflive, Who can queſtion. but ſuch a «tate would 
be a gainer, and derive ſome advantages from the 
very conqueſt itſelf, if it did not prove deſtructive? 
When a government is arrived to that degree of 
corruption, as to be incapable of reforming itſelf, it 
would not loſe much by being: new moulded. A 
conqueror that enters triumphant into a country, 
where the moneyed men have by a. thouſand wiles 
and artifices inſenſibly practiſed innumerable ways 
of ufurping; where the miſerable. people, who 
grieve to ſee abuſes grow into laws, live under op* 
preſſion, and think they have no right to complain; 
a conqueror, I ſay, may make a total change, and 
then the maſked tyranny will be the firſt thing ex- 
poſed to his fury, Hs CIT 

We have ſeen, for inſtance, countries oppreſled 
by the farmers of 'the reveaues, and eaſed after- 
wards by the conqueror, who had neither the cn- 


* See the code of Barbarian laws, and book 28. 
gagements 
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gagements nor wants of the legitimate prince. Even 
the abuſes have been often 1cdrefled without any 
interpoſition of the conqueror, f 

Sometimes the frugality of a conquering nation 
has enabled them to allow the conquered thoſe ne- 
ceſaries, of which they have becn deprived under 

a lawful prince. at | 
© A conqueſt may deſtroy pernicious prejudices, 
and lay, if ] may preſume to make uſe of the ex- 
preflion, 'the nation under a better genius, 

What good might not the Spaniards have done 
to the Mexicans ? 'Fhey had a mild religion to im- 
part to them ; but they gave them a mad tuperſti- 
tion, T hey might have fet flaves at liberty ; they 
made free men {lrves. They might have undeceived 
them with regard to the abu{e ot human ſacrifices; 
inſtead of that they deftroyed them, Never fhould 
L have done, were | to reconnt all the good they did 
not, and all the miſchief they did. 

It is a conqueror's buſineſs to repair a part of the 
miſchief he has committed. 'The right therefore of 
conqueſt I define thus: A neeeftary, lawful, and 
unhappy right, which leaves always an immenſe 
debt to diſcharge, in order to clear the obligations 
of human nature. KA 7 MIME FS PLES | 


CHAP.7V. 
. Gelon king of Syracuſe. 


"PRE nobleſt treaty of peace. ever mentioned in 

” hiſtory, is, in my opinion, that which Gelon 
made with the Curthaginians. He inſiſted upon 
their aboliſhing the cuttom of ſacrificing their chil- 
dren *, | Glorious indeed ! After having defeated 
three hundred thouſand Carthaginians, he required 
a condition that was adyantageous only to them- 


* See M, Barbeyrac's colleQion, art. 112. 
| | | | --. - ſelves; 
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ſelves, or rather he ſtipulated. in favour of humay 
Dature, | | 


Fad ” 
CT ———— —— —___— 


CHAT vi, 
Of corqueſts made by a republic, 


JE is contrary to the nature of things, that, in a 
-* confederate government, one ſtate ſhould make 
any conqueſt over another, as in our days we have 
4cea 1n Swifferland ®, In mixed confederate repub- 
tics, where the aſſociation is berween ſmall repub- 
lics, and ſmall monarchies, this is not ſo abſurd. 

It is alſo contrary to the nature of things, that a 
democratical republic ſhould conquer towns, which 
cannot enter into the ſphere of its democracy, It 
is neceſſiry that the conquered people ſhould be ca- 
pable of enjoying the privileges of ſovereignty, as 
was ſettled in the very beginning among the Ro- 
-mans... The conqueſt ought to be limited to the 


'number of citizens fixed tor the democracy. 


If a democratical republic ſubdues a nation in or- 
.der to govern them as ijubjects, it expoſes its own 
AJiberty, becauſe.it intruſts too great a power to the 
officers ſent into the conquered provinces, 

How great would have been the danger of the re- 
public of Carthage, had Hannibal made himfclf 
maſter of Rome ? What would not he have done 
in his own country, had he been victorious, he who 
cauſed fo many revolutions after his defeat F. _ 

Hanno could never have difluaded the ſenate 
trom ſending ſuccours to Hannibal, had he uſed no 
other argument than his own jealouſy. 'The Car- 
thaginian ſenate, whoſe wiſdom is fo highly extolled 
by Ariſtotle, (and which has been evidently proved 
by the proſperity of that republic), could never 
Have been determined by other than ſenſible realons. 


* With regard to Tockenburgh, 
+ He was at the head. ofa faction, 


They 
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They muſt have been ſtupid not to ſee, tIfat an ar- 
my at the diſtance oft three hundred leagues would 
neceflarily Þe expoled to loffes that ought to be re- 
ured, | 
: Hanno's party inſiſted that Hannibal ſhould be 
delivered up to the Romans *. "They could not at 
that time be afraid of the Romans; they were there- . 
fore afraid of Hannibal. | 

It was impoſlible, ſome will fay, for them to ima- 
(rag Hannibal had been ſo ſucceſsful. But 
how was it poſſible for them to doubt of it ? Could 
the Carthaginians, a people ſpread all over the 
earth, be ignorant of what was tranſaCting in Iraly ? 
No ; they were ſufficiently acquainted with it, and. 
for that reaſon they did not care to ſend ſupplies to 
Hannibal, 

Hanno became more reſolute after the battle of 
Trebia, after the battle of 'Thrafimenes, after that 
of Cannz; it was not his incredulity that increaſed, 
but his tear, | | Ks: 

{ 
CH AFP. .VIL 
The ſame ſubjef continued, 


"THERE is {till another inconveniency in conqueſts 

made by democracies : Their government is 
always odious to the conquered ſtates. It is appa- 
rently monarchical : But, in reality, it 1s much 
more oppreſſive than monarchy, as the experience 
of all ages and countries evinces. 

The conquered people are in a melancholy ſitua- 
tion : They neither enjoy the advantages of a re- 
public, nor thoſe of a monarchy. 

What has bcen here ſaid of a popular ſtate, is 
applicable to ariſtocracy. 


* Hanno Sel to deliver Hannibal up to the Ro- 
Mans, as s Cato wanted to deliver Czſar to the Gauls.. 


CHAP. 


184 THE SPIRIT Book 


| CHAP. VII. 
<;. 5". TOS fame ſubjefa cntinued, 
JW HEN a republic therefore keeps another na- 


| tion 1n ſubjection, it ſhould endeavour to re- 
pair the inconveniencies arifing from the nature of 
Is ſituation, by giving it good laws both for the po- 
litical and civil government of the people. 

We have aa inſtance of an iſland in the Mediter- 
 ranean ſubject to an Italian republic , whole politi- 
cal and civil laws, in refpeC& to the inhabitants of 
that iſland, were extremely defeCtive. 'The act of 
amneſty *, by which it ordained that no one ſhould 
be condemned to bodily puniſhment in conſequence 
of the{private knowledge of the governour, ex in- 
fermata conſecientia, 1s ftill recent in every body's 
memory. 'There have been frequent. inſtances of 
the people's petitioning for privileges : Here the ſo- 
vereign grants only the coinmon right of all na- 
tions. 


|S ea22> WII RES: 2B. HE ra 
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CHAP: IX.” 
Of conqueſts made by a monarchy. 


J" a monarchy can for a long time ſubſilt before it 

+ is weakened by its increaſe, it will become formi- 
dable; and its ſtrength will remain entire, while 

pent up. by the neighbouring monarchics. | 


| « Of the 18th of October 1538 printed at Genoa, 

by Franchetty, Vietiamo al noſtro general gouverna- 
tore in detta iſola, di condannare in avenire ſolamente 
ex informata conſcientia perſona alcuna nazionale, 
pena afflittiva, potra ben fi far arreſtare ed incarcerare 
le perſonne che gli faranno ſoſpette, ſalyo di renderne 
poi a noi coato ſollecitamente. Art. 6. See alſo the 


Amſterdam Gazette of the 23d of September 1738. k 
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It ought not therefore to aim at conqueſts be- 
yond the natural limits of its government. As ſoon 
as it has paſſed theſe limits, it is prudence to ſtop. 

In this kind of conqueſt things muſt be left as 
they were found; the ſame courts of judicature, the 
ſame laws, the. ſame cuſtoms, the ſame privileges : 
There ought to be no other alteration than that of 
the army, and of the name of the ſovereign. 

When a monarchy has extended its limits by the 
conqueſt of ſome neighbouring provinces, it ſhould 
rreat thoſe provinces with great lenity. 

If a monarchy has been a long while endeavour- 
ing at conqueits, the provinces of its ancient de- 
meſne are generally ill uſed, 'They are obliged to 
ſubmir both to the new and to the ancient abuſes ; 
and to be depopulated by a vaſt metropolis that 
{wallows up the whole, Now, if after having made 
conqueſts round this demeſne, the conquered -peo- 
ple were treated like the ancient ſubjects, the ſtate 
would be undone ; the taxes ſent by the conquered 
provinces to the capital would never return ; the 
inhabitants of the frontiers would be ruined, and 
conſequently the frontiers would be weaker ; the 
people would be diſaffeted ;-and the ſubſiſtence of 
the armies defigned to aCt and remain there, would 
become more precarious. 
_ Such is the neceſſary ſtate of a conquering mo- 
narchy ; a ſhocking luxury in the capital ; miſery in 
the provinces ſomewhat diſtant; and plenty in the 
moſt remote. Tris the ſame with ſuch a monarchy 
as with our planet ; fire at the centre, verdure on. 
the ſurface, and between both a dry, cold, and 
| barren land, | 
iz. 6: AP. £. 
% Of one monarchy that ſubdues another. 
QOMETIMES one monarchy ſubdues another. 
The ſmaller the latter, the _ better it is checked 
Vor. I, A a by 
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by fortrefies; and the larger it is, the better it is 
preſerved. by colonies. 


Yr ns TT a nn 
CHAP. XI. 
Of the manners of a conquered people, 


'T is not ſufficient in thoſe conqueſts to let the 

- conquered nation enjoy their own laws; it is per- 
haps more neceſſary to leave them alſo their man- 
ners, becauſe people generally know, love, and de- 
f2nd their manners better than their laws. 

"The French have been driven nine times out. of 
Traly, becauſe, as hiſtorians ſay, * of their inſolent 
tamiliarities with the fair ſex. It is too much for a 
nation to be obliged to bear not only with the pride 
of conquerors, but with their incontitence and in- 
diſcretion ; theſe are, without doubt, moſt grievous 
and intolerable, as they are the ſource of infiuite 
outrapes. 


CHAP, XII. 
Of a law of Cyrus. 


6 FAR am I from thinking that a good Jaw which 
Cyrus made, to oblige the Lydians to practilc 
none but mean or infamous profeſſions. It is true, 
he directed his attention to what was of the greateit 
importance; he thought of revolts, and nor of in- 
valions : But invaſions will ſoon come ; for the 
Perfians and Lydians unite and corrupt each other. 
I would therefore much rather ſupport by laws the 
{implicity and rudeneſs of the conquering nation, 
than the effeminacy of the conquered. 
Ariſtodemus tyrant of Cumz. + uſed all his enx 


* See Puffendorf” S univerſal oment bf 
io ago Halicar. 1, 7: 
. - deavours 
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deavours to baniſh courage, and to enervate the 
minds of youth. He ordered that boys ſhould 
Jet their hair .grow in the ſame manner as girls, 
that they ſhould deck it with flowers, and wear 
long robes of:different colours down to their heels ; 
that when they went to their maſters of muſic and 
dancing, they ſhould have women with them to 
carry their umbrellos, perfumes, and fans, and to 
preſent them with combs and looking-glafles when- 
ever they bathed. This education laſted nll the age 
of twenty : An education that could be agreeable 
to none but to a petty tyrant, who expoſes his ſo- 
vereignty to defend his life. 8 

G:H A P.  &8I. 

 » Alexander, 

A LEX ANDER made a ſurpriſing conqueſt. Let 

+ us ſee how 1t. was conducted ; and fince enough 
has been ſaid by other writers of his ne Tor us 
mention ſomething concerning his prudence. 

'Che meaſures he took were juſt. He did not ſct 
out till he had completed the reduction of Greece 
he availed himſelf of this reduction, for no other 
end than for the execution of his enterpriſe ; and 
heleft nothing, by which he could be annoyed, be- 
hind him, He began his attack againſt the mari- 
ume provinces ; he made his land-forces keep cloſe 
t9 the ſea-coaſt, that they might not be ſeparated 
trom his fleet; he made an admirable uſe of diſci- 
pline againſt numbers ; he never wanted proviſions ; 
and if it be true that victory gave him every thing, 
he, in his turn, did every thing to obtain it. 

In this manner he carried on : his conqueſts ; let 
us now fee how he preſerved them, 

He oppoſed thoſe who would have had him treat 
the Greeks as maſters *, and Perſians as flaves. He 


* This was Ariſtotle's advice, Plutarch's morals, of 
the fortune and virtue of Alexander. 
A a 2 thought 


— Ce AS Ot EI EA I nt - 
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thought only of uniting the two nations, and of 
abolithing the diſtinftions of a conquering and a 
conquered people. After he had completed his 
victories, he relinquiſhed all thoſe prejudices that 
had helped him to obtain them. He aſſumed the man. 
ners of the Perſians, that he might not afflict them 
too much, by obliging them to conform to thoſe of 
the Greeks. It was this humanity, which made 
him ſhow ſo great a reſpect for the wife and mother 
of Darius; this that made” him ſo continent; this 
that cauſed his death to be ſo much lamented bythe 
Perfians. What a conqueror | He is lamented by 
all the nations he has ſubdued ! What an uſurper ! 
At his death the very family he has caft from the 
throne, 1s all in tears. Theſe were the moſt glo- 
rious paflages #n his life, and ſuch as hiſtory can- 
not produce an inſtance in any other conqueror, 

Nothing conſolidates more a conqueſt than the 
union formed between the two nations by marria- 
ges. Alexander choſe his wives from the nation 
he had ſubdued; he inſiſted on his courtiers doing the 
ſame ; and the reſt of the Macedonians followed 
the example. 'The Franks and Burgundians per- 
mitted thoſe marriages *; the Viſigoths forbade 
them in Spain, and afterwards allowed them 4. By 
the Lombards, they were not only allowed, but en- 
couraged #; When the Romans wanted to weak- 
en Macedonia, they ordained, that there thould bc 
no intermarriages between the people of difterent 
Provinces. | ( 

Alexander, whoſe aim was to unite the two na- 


* Sce the law of the Burgundians, tit. 12, art. 5. 
+ See the laws of the Viſigoths, book 3. tit. 1. $1. 
which abrogates the ancient ſaw that had more regard, 
it ſays, to the difference of nations, than to that of 
people's conditions. | 


+ See the law of the Lombards, book 2. tit. 7. & I. 
&'2, | 


tions, 
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tions, thought fit to eſtabliſh in Perſia a great num-+ 
ber of Greek: colonies. He built therefore & vaſt 
multitude of towns; and fo ſtrongly were all the 
parts of this new empire cemented, that after his 
deceaſe, amidſt the trouble. and confuſion of the 
moſt frightful civil wars, when the Greeks had re- 
duced themſelves, as it were, to a:ſtate of anaihila- 
tion, not a fingle province of Perſia reyolted. 
To prevent ha and. Macedon from being too 
much exhauſted, he ſent a colony of Jews to Altx- 
andria; the manners of thoſe people {ignified no- 
thing to him, provided he could be ſure of their 
fulolieys3rhit} inc3r | x 
The kings of Syria, abandoning the plan laid 
down by the founder of the empire, reſolved to 
oblige the Jews to conform to the manners of the 
Greeks; a reſolution that gave the molt terrible 
{hocks to: their government. | 


2410 5-:-A.©.:. AIV; 
_ Charles XII. 
6 a prince, who depended entirely on his own 
* ſtrength, haſtened his ruin, by forming de- 
ſigns that could never be executed but by a long 
war; a thing which his kingdom was unable to 
ſupport. -:: : FRY, ; 
- It was not a declining ſtate he undertook to ſub» 
vert, but a riſing empire. The Rufians made uſe 
of the war he waged againſt them, as of a military 
ſchool. ; Every defeat brought them neorer: to 
victory ; and lofing abroad, they learned to defend 
themſelves at home. | | 
— Charles, in the deſerts of Poland, imagined him- 
ſelf maſter of the univerſe ; here he wandered, and 
with him in ſome meaſure wandered Sweden ; while 
his capital enemy acquired new ſtrength againſt 


( him, 


— —_ =_ 
—— 
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Him, locked _— made ſettlements ' along the 
Baltic, deftroyed, or ſubdued Livonia. © | 
Sweden was like a river, whoſe: wateys are cnt off 
at the fountain-head,'in order to change its courſe, 
It was not the ' attair' of Pultowa' that ruined 
Charles. Had he'nor been deſtroyed at that place, 
he would in another. The caſualties of fortune are 
eaſily - repaired ;' but who can be guarded againſt 
events that inceflantly ariſe from the -nature of 
__ > yrore-5 tia beftugizs gym 
-v Bur neither nature--nor! fortune were ever {9 
mnach-agaiaſt him, as he himſelf... 
_ He was not acrhrege */ the aCtual ſituation of 
things, but by a kind of \model he had: formed to 
himſelf; and even this he followed very Ul; He was 
not an Alexander; but:he:would have been Alcx- 
ander's beft ſoldier... | FEES 4 
Alexander's project ſucceeded, becauſe it was 
prudently concerted. The bad ſucceſs of the Per- 
fans, in their ſeveral invaſions of Greece, the con- 
queſts of Agefilaus, and the retxeat of the ten 
thouſand, had ſhown io demonſtration the ſuperi- 
ority of the Greeks in their manner of ghting, 


and in the arms they made uſe of:; and it was we 


known that the Perblans wcre too proud to be cor- 
reted. | ES fi: | 

\.* It was no longer poſſible for them 'to weaken 
Greece by diviſions : Greece was then united under 
one head, who could nor pitch upon: a better me- 
thod of'rendering her infenfible | of her ſervitude, 
than by flattering her vanity with the deſtruction 


of her hereditary enemy, and with the hopes of the 


conquelt of Afia. 
An empire cultivated by the moſt induſtrious 


Nation in the world, that tilled the lands through a 


principle of religion; an empire, abounding with 
every conveniency of life, furniſhed the enemy with 
all neceſſary means of ſubſiſting. 

It was eaſy to judge by the pride of thoſe Ling 
whe 
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who in vair\ were mortified by their numerons de- 
feats, that they would precipitate their ruin by being 

ſo forward to venture battles; and that flattery 
would never permic them to doubt of their gran- 
deur. 

The project was not only wiſe, but wiſely execut- 

ed. Alexander, in the rapicity of his conquelts, 
even in the fire of his paſſions, had, if I may pre- 
fume to uſe the expreſſion; a flath of reaſon by 
which he was directed, and which thoſe who want- 
' ed to make a romance of his hiſtory, and whoſe _> 
minds were more debauched than his, could not 
conceal from poſterity. 


C HA P.-XV. | 
New methods of preſerving a conqueſt, qv 


WHEN a monarch has conquered a large coun- 

try, he may make uſe of an admirable me- 
thod, equally" -proper for moderating deſpotic 
power, and for preterving the conquelt ; it is a me- 
thod praCtiſed by the conquerors of China. 

In order to prevent the conquered nation from 
falling 1nto Tefar, the conquerors trom growing 
inſolent and proud, the government from becoming 
military, and to contain the two nations within du- 
ty; the Tartar family now on the throne of China, 
nas ordained, that every military corps in the pro- _. | 
vinces ſhould be compoied half of Chineſe and half 
of Tartars, to the end that the jealouſy between the | 
wo nations may keep them within bounds. The 
courts of judicarure are likewiſe half Chineſe, and 
halt Tartars, | This is productive of ſcyeral good 
efteQs. . 1; The two nations keep one another in 
awe, 2, They both preferve the civil and military | 
power, and one is not deſtroyed by the other. 3, lt 
The conquering nation may ſpread itſelf withour | 
dcing weakened and loft, It's likewiſe enabled » 
| o# reliſt 
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refift civil and foreign wars. The want of ſo wiſc 
an inſtitution as this, has been the ruin of almoſt 
all the conquerors that ever exiſted, 


CHAP. XVL 
\Of conqueſts made by a deſpotic prince. 
WHEN a conqueſt happens to be vaſtly large, it 
ſuppoſes a deſpotic power : And then the 


army diſperſed in the provinces is not ſufficient, 
There ſhould be always a truſty body of troops 


around the prince, ready to fall in{tantly upon any 


part of the empire that might chance to waver, 
'Chis military corps ought to awe the reſt, and to 
{trike terrour into thoſe, who, through neceſſity, 
have been intruſted with any authority in the em- 
pire. The emperour of China has always a large 
body of 'I'artars near his perſon, ready upon all 
occaſions. In India, in Turky, in Japan, the prince 
has always a body-guard, independent of the other 
regular forces. This particular corps keeps the dif- 
perſcd troops in awe, | 


CH A P.: XVII. 
The ſame ſubzef continued. 


\ \ TE have obſerved that the countries ſubdued by 
a deſpotic monarch ought to be feodary. 
Hiſtorians exhauſt themſelves in extolling the gene- 


_rolity of thoſe conquerors who reſtored to the 


throne the princes they had vanquiſhed. Extremely 
generous then were the Romans, who made kings 
in all parts, in order ro have inſtruments of -flave- 
ry *, A proceeding of that kind is abſolutely ne- 
ceflary, If the conqueror intends to preſerve the 


\* Ut haberent inftrumenta ſervitutis & reges, 
conguered 
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conquered 'country, neither the governours he 
{ends will be able ro contain the fabjefts within du- 
ty, nor he himfelt the governours. He wilt be 6b- 
liged to ſtrip his ancient. patrimony of troops, in 
order ro ſecure the new. All the miſeries of the 
two nations will be common ;' the civil war of one 
will communicate itſelf to- the other. On the 
contrary, if the eonquerour reſtores the legitimate* 
prince to the throne ; he will have a neceſfavy ally, 
by the janCtion' of whoſe forces his own wilt be 
zugmented. We have a' recent inſtance of what 
has'been here ſaid in' Shah Nadir, who conquered 
the Mogul, ſeize& his treaſures, and lefr him- the 
poſſeſſion of Indoſtan. bs Oe 
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| A general Idea. 


] Make a diſtinction between the laws that form 
political liberty with regard'to the conſtitutioh, 
and thofe by: which it is formed in' reſpect ro' the” 
citizen, the former ſhall' be' the ſubje& of-rhis* 
book ; the latter I ſhall exathine in'the riext, 


| CHAP, IK: 
Different fignifications given to the word Liberty. 


PHERE is no word that has admitted of more - 
various fignifications, and has made more dif- 
ferent impreſſions on human minds, than that of 


liberty. Some have taken it for a facility of depol- 
Vor. I. Bb _ ing 


— __ —_— 
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pleaſe, liberty has been placed 1n this ſort of govern- 
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ing a perſon on whom they had conferred a tyran- 
nical authority ; others for the power of chuling a 
perſon: whom: they are obliged to obey ; - others for 
the right of bearing arms, and of being thereby e- 
nabled- to-uſe violence ; others for the privilege of 
being-governed'by a native of their own country, 
or by their own laws *, A certain nation for a long 
time thought that liberty conſiſted in the privilege of 
wearing a long beard +. Some have annexed this 
name to one: form of government, in excluſion of 6- 
thers: thoſe who had a republican taſte, applied it to 
this government; thoſe «who liked 'a monarchical 

itate, gave it to-monarchies 7. ' 'Thus they all have 

applicd the name of liberty to the government moſt 

conformable to their own cuſtoms and inclinations : 
and as in a republic people have not ſo conſtang 
and fo preſent a view of the inſtruments of the e- 
vils they complain of, and likewiſe as the laws 
ſeem there to ſpeak more, and the executors of the 
laws leſs, it is generally attributed to republics, 
and denied to monarchies. In fine, as in democra- 
cies the people ſeem to do very near whatever they 


ment, and the power of the people has been con- 
founded with their liberty. EF Is on BOO Ft pw ns 


* I have copied, ſays Cicero, Scevola's edi, which 
permits the Greeks to terminate their differences a- 
mong themſelves according to their own Jaws, this 
makes them conſider themſelves as a free people. 

+ The Ruſffians could not bear that the Czar Peter- 
ſhould make them cut it off. 
 Þ} The Cappadocians refuſed the condition of a re- 
publican ſtate, which was offered them by the Ro» 


CHAP- 


Chap. 3- OF LAWS © -- 195 
" RAE WW 
In what liberty conſiſts. 


T is true, that in democracies the people ſeem to 

do what they pleaſe; but political liberty does 
not conſiſt in an unteſtrained freedom. In go- 
vernments, that is, in ſocieties direfed by laws, li-| 
berty can conſiſt only in the power of doing what 
we ought to will, and in not being conſtrained to \ 
do what we ought not to will. gs | 

We muſt have continually preſent to our minds 
the difference between independence - and liberty. 
Liberty is a right of doing whatever the laws per- 
mit; and if a citizen could do what they forbid, 
he would no longer be poſſefled of liberty, becauſe 
all his fellow citizens would have the ſame power. 


CHAP TV 
The ſame ſubje& continued. 


EMOCRATIC and ariſtocratic ſtates are not 
neceſlarily free. Political liberty is to be 

met with only in moderate governments : yet eve 
in theſe it is not always met with. It is there only 
when there is no abuſe of power :' but conſtant ex + 
perience ſhows us, that every man inveſted with 
power is apt to-abuſe it ; he puſhes on till he comes 
to ſomething that limits him. Is it not ſtrange, 
Bough true, to ſay, that virtue itſelf has need of 

imits? | | 

| To prevent the abuſe of power, it is neceſſary 
that by the very diſpoſition of things power ſhould 
be a check to power. A. (government may be ſo 
conſtituted, as no man ſhall be compelled to do 
things to which the law does not oblige him, nor 
forced to abſtain from things which the law per- 


Mits, 
; Bb2 CHAP. 
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CHAT; V:-; 
Of the end or view of different governments. 


F [ HOUGH all governments have the ſame gene- 
ra] end, which is that of preſervatjon, yet each 
has another particular view. Increaſe of dominion 


was the view of Rome ; war, of Sparta ; religion, 


of the Jewiſh laws ; commerce, that of Marſeilles ; 


public tranquillity, that of the laws of China *; 


navigation, that of the laws of Rhodes; natural 
liberty, that of the policy of the ſavages; in gene- 
ral, the pleaſures of the prince that of deſpotic 


Nates ; that of monarchies, the prince's and the 


kingdom's glory : the independence of individuals, 
is the end aimed at by the laws of Poland, and 
from thence reſults the oppreſſion of the whole F. 
One nation. there_is alſo in the world, that has 
for the direct end of its conſtitution political liber- 


ty. We ſhall examine preſently the principles on 


which this liberty is founded : if they are ſound, 
liberty will appear as in a mirrour, 


_- To diſcover political liberty in a conſtitation, no 
great labour is requiſite. If we are capable of fee- 


tag it where it exiſts, why thould we go any fur- 
ther in fearch of it ? | 


Gompg————_—______________—_______—— ____—___=_ 


Of the conſtitution of England. 


TY eyery government there are three ſorts of power . 
the legiſlative ; the executive, in reſpect to things 


dependent-on the law of nations ; and the execntive, 
in regard to things that depend on. the civil law. 


 * Thenatural end of a Rate that has no foreign e- 


emies, or that thinks itſelf ſecured againſt them by 
barriers. ... JEW] 9+ | 


+ Inconveniency of the /iberum vets. 


By 
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By virtue of the firſt, the prince or magiſtrate 
enacts temporary or perpetual laws, and amends 
or abrogates thoſe that have been already enacted. 
By the ſecond, he makes peace or- war, ſends or 
receives embaſlies, eitablithes the public ſecurity, 
and provides againſt invalions. By the third, he 
puniſhes criminals, or determines the diſputes that 
ariſe between individuals. "The latter we ſhall call 
the judiciary power, and the other ſimply the exe- 
cutive power of the ſtate, | 

The political liberty of the ſabject is a tranquil- 
lity of mind, ariſing from the opinion each perſon 
has of his ſafety. In order to have this liberty, it 
is requiſite the government be ſo conſtituted as one | 
man need not be afraid of another. c 

When the legiſlative and executive powers are u- 
nited in the ſame perſon, or in the fame body of 
magiſtrates, there can be no liberty ; becauſe ap- 
prehenfions may arile, leſt the ſame monarch or ſe- 
nate ſhould enact tyrannical laws, to execute them 
in a tyrannical manner, 

Again, there is no liberty, if the power of judge- 
ing be not ſeparated from the legillative and -execu- 
tive powers, Were it joined with the legiflative, the 
life and liberty of the ſubjze& would be expoſed to 
arbitrary controul ; for the judge would then be 
the legiſlator. Were it joined to the executive 
power, the judge might behave with all the vio- 
lence of an oppreflar, 

There would be an end of every thing, were the 
ſame man, or the ſame body, whether ot the nobles 
or of the people to exerciſe thoſe three powers, 
that of enafting laws, that of executing the public 
reſolutions, and that of judging the crimes or dif- 
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ferences of individuals. 
Moſt kingdoms of Europe enjoy a moderate go- 
vernment, becauſe the prince, who is inveſted with 
the two firſt powers, leaves the third to his ſubjects. 
la Furky, where theſe three powers are united in 


the 
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the ſultan's perſon, .the ſubje&ts groan under the 
weight of a moſt frightful pann® on | 
In the republics of Italy, where theſe three 
powers are united, there is leſs liberty than in our 
monarchies. Hence their government is obliged to 
have recourſe to 2s violent methods for its ſupport, 
as even that of the Turks; witnefs the ſtate-inqui- 
fitors *, and the hon's mouth into which very in- 
former may at all hours throw his written accuſa- 
tions, Ss "Oe 
What a ſituation miſt the poor ſubje& be in, 
under thoſe republics! The ſame body of magj- 


| ſtrates are poſſefſed, as executors of the laws, of 


the whole power they have given themſelves in 
quality of legiſlators, "They may plunder the ſtare 
by their general determinations ; and as they have 
likewiſe the judiciary power in their hands, every 
private ay be ruined by their particular 


deciſions, 


'The whole power is here united in one body; and 
though there is no external pomp that indicates a 
de(potic ſway, yet the people feel the effects of it e- 
very moment, _ | 

Hence it is that many of the princes of Europe, 
whoſe aim has been levelled at arbitrary power, 
have conſtantly fet out with uniting in their own 
perſons, all the branches of magiſtracy, and a!! 
the great offices of ſtate. 

I allow indeed that the mere hereditary ariſto- 


cracy of the Italian republics, does not antfwer ex- 


aCtly to the deſpotic power of the eaſtern princes. 


The number of magiſtrates ſometimes ſoftens the 


power of the magiſtracy ; the whole body of the 
nobles do not always concur in the fame deſigns; 
and different tribunals are erected, that temper 
each other. Thus at Venice the legiſlative power 


is in the council, the executive in the pregadi, ard 


* At Venice, fy 
| the 
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the judiciary in the quarancia, But the miſehicf - 
is, that theſe different tribunals are compoſed of 
magiſtrates all belonging to the ſame "body ; which 
conſtitutes almoſt one and the ſame power. | 
The judiciary power ought not to be given 19 a. 
ſanding ſenate ; it ſhould be exercitfed by perions. 
taken from the body of the people *, at certain, 
times of the year, and purſuant to a form and 
manner preſcribed by law, in order to erect a tris. 
bunal that ſhould laſt only as long as neceſlity re- 
ulres, TEM 03 1% 
k By this means the power of judging, a power ſo 
terrible to mankind,..not being annexed to any par-- 
ticular ſtate or profeſſion, becomes, as it weve, in- 
viſible. People. have not then the judges continual- 
ly preſent to their view ; they fear. the office, but. 
not the' magiſtrate. '', ' | 

In accuſations of a deep or criminal nature, it is 
proper the perſon accuſed ſhould bave the privilege | 
of chuſing in ſome meaſure his judges in concurs, 
rence with the law ; or at leaſt he ſhould have a 
right to except againſt ſo great a number, that the 
remaining part may. be deemed his own choice. 
The other two powers may be piven rather to 
magiſtrates or permanent bodies, becauſe they are 
not exerciſed on any private ſubjcEt ;_ one being'no 
more than the general will of the ſtate, and the o0- 
ther the execution of that general will. 
But though the tribunals ought not to be fixed, 
yet the judgements ought, and to ſuch a depree as: 
to be always conformable to the exact letter of the 
law, Were they to be the private opinion of the 
judge, people would then live in ſociety without 
knowing exaCtly the obligations it lays them under. 
- The judges ought likewiſe to be in the ſame ſta- 
ton as the accuſed, or, in other words, his peers, 
to the end that he may not imagine he is fallen into 


* As at Athens, 
| the 
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che hands of perſons inclined to treat him with ri- 
our, = | 
If the legiſlature leaves the executive power in 
poſlcſlion of a right to imprifon thoſe ſubjetts who 
can give ſecurity for their good behaviour, there is 
an cnd of liberty ; unleſs they are taken up, in or- 
der to anſwer without delay to a capiral crime; in 
this caſe they are really tree, being {ubject only to 
the power of the law. y | 


- - But ſhould the legiſlature think itſelf in-danger 


by ſome ſecret conipiracy againit the ſtate, or by a 
correſpondence with a foreign enemy, it might au- 
thoriſe the executive power, for a ſhort and limired' 
time, to impriſon ſnipected- perſons, who in that 
caſe would loſe their liberty only:for a while, to pre- 
ſev jr-fop ever, WET 5H 0209 

And this is the only reaſonable method, that can 
be ſubſtituted to the tyrannical magiſtracy of the 
Ephori, and to. the ſtate-inquifitors of Venice, who 


are alſo de{portical. 


As in a free ſtate, every man who is ſuppoſed a 
free agent, ought to be his own governour; ſo the 
legiſlative power ſhould refide in' the whole body of 
the people. But fince this is impoſſible in jarge 
Rates, and in ſmall ones is fubje&t ro many incon-' 
Veniencies; It is fit the people ſhould act by their 
reprefentatives, what they cannot aft by themſelves. 

The inhabitants of a particular town are much. 
better acquainted with its wants and interetts, than 
with thoſe of other places; and are better judges of 
the capacity of their neighbours, than of that of the 
reſt of their countrymen. 'Che members therefore 
of the legiſlature ſhould not be choſen from the 
general body of the nation ; but it is proper, that, 
m every conſiderable place, a repreſentative ſhould 
be elected by the inhabitants. 

The great advantage of repreſentatives is their 
being capable of diſcuſſing affairs, For this the 
| - people 
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people collectively are extremely unfit, which is one 
of the greateſt 1nconveniencies of a democracy, 

It is not at all neceſſary, that the repreſentatives 
who have received a general inſtruction from their 
eleftors, ſhould wait to be particularly inſtructed 
on every affair, as is practiſed in the diets of Ger- 
many. True it is, that, by this way of proceeding, 
the ſpeeches 'of the deputies might with greater pro- 
priety be-called the voice of the nation : But, on 
the other hand, this would throw them into infinite 
delays, would give cach deputy a power of control- 
ling . the .aflembly ;; and, on the moſt urgent and 


prefſing occaſions, the ſprings of the nation might 


be ſtopped by a ſingle caprice. fret, 

When the deputies; as Mr. Sidney well obſerves, 
repreſent a body of people, as in Holland, they 
ought to be. accountable to their conſtituents: But 
it is a different thing'in England, where they are 
deputed by boroughs. | 

All the inhabitants of the ſeveral diftrifts ought 
to have a right of voting at the eleCtion of a repre- 
ſentative, except ſuch as are in ſo mean a ſituation, 
as to. be deemed: to have no will of their own. 

One great fault there was in moſt of the ancient 
republics ; that the people had a right to af&tive re- 
ſolutions, ſuch as require ſome execution, a thing 
of which they are abſolutely incapable. They 


ought to have no hand in the government, but for 


the chuſing of repreſentatives, which is within their 
reach. For though few can tell the exact degree of 


mens capacities, yet there are none but are capable ' 


of knowing in general whether the perfon they 
chuſe is better qualified than moſt of his neighbours. 
| Neither ought the repreſentative body to be cho- 
ſen for active reſolutions, for which it is not fo fit; 
but for the enaCting of laws, or to ſee whether the 
laws already enacted be duly executed, a thing they 
are very capable of, and which none indeed but 
themſelves can properly perform. 


Vor, I. G © | In 
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In a ſtate there are always perſons diſtinguiſhed 
by their birth, riches, or honours : But were they 
to be confounded with the common people, and t» 
have only the weight of a ſingle vote like the reſt, 
the corimon liberty wonld be their ſlavery, and they 
would have no intereſt in ſupporting it, as moſt of 
the popular reſolutions would be againſt them, The 
ſhare they have therefore in the legiſlature ought to 
be proportioned to the other advantages they have 
in the ſtate ; which happens only when they form 
a body that has a right to put a ſtop to the enter- 
priſes of the people, as the people have a right to 
put a ſtop to theirs, | 

'The legiſlative power is therefore committed to 
the body of the nobles, and to the body choſen to 
repreſent the people, which have each their affem- 
blies -and deliberations apart, each their ſeparate 
views and intereſts, | | 

Of the three powers above mentioned, the judi- 
clary 1s in ſome meafure next to nothing. There 
remains therefore only two; and as theſe have need 
of a regulating power to temper them, the part of 
the legiſlative body compoſed of the nobility, 1s ex- 
rremely proper for this very purpoſe. 

'The body of the nobiliry ought to be hereditary, 
In rhe firſt place, it it is fo in its own nature ; and 
in the next, there muſt be a conſiderable intereſt to 
preſerve its privileges ; privileges that in themſelves 
are obnoxious to popular envy, and of courle, in a 
tree ſtate, are always in danger. DL e430 

But as an hereditary power might be tempted to 
purſue its own particular intereſts, and forget thoſe 
of the people ; it js proper that where they may 
reap a ſingular advantage from being corrupred, as 
in the laws relating to the ſupplies, they ſhould have 
- no other ſhare in the legiſlation, than the power Ot 

rejeting, and not that of reſolving. | | 

By the power cf reſolving, T mean the right of | 
ordaining by their own: authority, or of 27D. 

wha 
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what has been ordained by others. By the power 
of rejefting, I would be underſtood to mean the 
right of annulling a reſolution taken by another ; 
which was the power of the tribunes at Rome. And 
though the perſon poflefed of the privilege of re- 
Jjeting may likewiſe have the right of approving, 
yet this approbation paſſes for no more than a de- 
caration, that he intends to make no uſe of his pri- 
vilege of rejecting, - and is derived from that very 
privilege. | 
 Theexecutive power ought to be in the hands of 
a monarch ; becauſe this branch of government, 
which has always need of expedition, is better ad- 
miniſtered by one than by many : Whereas, what- 
ever depends on the legiſlative power, is oftentimes 
better regulated by many than by a fingle perton. 

But if there was no, monarch, and the executive 
power was committed to a certain number of per- 
ſons ſele&ted from the legiſlative body, there would 
be an end then of liberty ; by reaſon the two 
powers would be united, as the ſame perſons would 
actually ſometimes have, and would moreover be 
. always able to have, a fhare in both. 

Were the legiſlative body to be a conſiderable 
time without meeting, this would likewiſe put an 
end to liberty. For one of theſe two things would 
naturally follow ; either that there would be no 
longer any legiſlative reſolutions, and then the ſtate 
would fall into anarchy ; or that theſe reſolutions 


would be taken by the executive power, which 


would render it abſolute. 

It would be needleſs for the legiflative body to 
continue always afſembled. This would be trou- 
bleſome to the repreſentatives, and moreover 
would cut out too much work for the executive 
power, 10 as to take off its attention from execut- 
ing, and oblige it to think only of defending its 
own preropatives, and the right it has to execute. 

Again, were the legiſlative body to be always at- 

C c 2 ſembled 
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ſembled, it might happen to be kept up only by filling 


the places of the deceaſed members with new repre- 
{entatives ; and in that caſe, it the legiſlative body 
was once corrupted, the evil would be paſt all re 
medy, When different legiſlative bodies ſucceed 
one another, the people who have. a bad opi- 
nion of that which 1s actually fitting, may reaſona- 
bly entertain ſome hopes of the next : But were it 
to be always the ſame body, the people, upon ſee- 
ing it once corrupted, would no longer expect an 


good from its laws ; and of courſe they would ei- 


ther become deſperate, or fall into a ſtate of indo- 
lence, « 

The legiſlative body ſhould not afſemble of itſelf, 
For a body is ſuppoſed to haye no will but when it 
is aſſembled ; and beſides, were it not to aflemble 
unanimouſly, it would be impoſlible to determine 
which was really the legiſlative body, the part al- 
ſembled, or the other, And if it had a right © 
prorogue itſelf, it might happen never to be pro- 
rogued ; which would be extremely dangerous, in 
cate it ſhould ever attempt to incroach on the exe- 
cutive power. Beſides, there are ſeaſons, ſome of 
which are more proper than others, for aſſembling 
the legiſlative body : It is fit therefore that the exe- 
cutive power ſhould regulate the time of conyening, 


as well as the duration of thoſe aflemblies, accord- 


ing to the circumſtances and exigencies of itate 
&nown to itlelF, | | 
Were the executive power not to have a right of 
putting a ſtop to the incroachments of the legilla- 
iive body, the latter would become defpotic ; tor as 


it might arrogate to itſelf what authority it pleaſcd, 


it would ſoon deſtroy all the other powers. 
Bur it is not proper, on the other band, that the 
legiſlative power thould have a right to itop the ex- 
ecutive. For as the execution has its natural limits, 
it is uſeleſs to confine it; beſides, the executive 
vawer 1s generally employed 1n momentary opera- 
| | L10NS, 
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tions, The power therefore of the Roman tribunes 
was faulty, as it put a ſtop not only to the legiſla- 
tion, but likewiſe to the execution itſelf ; which 
was attended with infinite miſchiets. 

But if the legiſlative power in a free government 
ought to have no right to ſtop the executive, it has 
a right, and ought to have the means of examining 
in what mavner 1ts laws have been executed ; an 
advantage which this government has over that of 
Crete and Sparta, where the Coſmi and the Ephori 
gave NO account of their adminiſtration, | 

But whatever may be the iflue of that examina- 
tion, the legiſlative body ought not to have a power 
of judging the perſon, nor of courſe the conduct of 
him who is4ntruſted with the executive power, His 
perſon ſhould be facred, becaule as it is neceſſary 
tor the good of the ſtate to prevent the legillative 
body from rendering themſelves arbitrary, the mo- 
ment he is accuſed or tried; there is an end of liberty, 

In this caſe the ſtate would be no longer a. mo- 
narchy, but a kind of republican, though not a free 
government. Bur as the perſon intruſted with the 
executive power cannot abuſe it without bad coun- 
ſellors, and ſuch as hate the laws as miniſters, tho?” 
the laws favour them as ſubjects ; theſe men may 
be examined and puniſhed. An advantage which 
this government has over that of Gnidzs, where the 
law allowed of no ſuch thing as calling the Amyme- 
nes * to an account, even after their adminiſtra- 
tion +; and therefore the people could never obtain 
any ſatisfaction for the injurics done them. 

Though in general the judiciary power ought not 
to be united with any part of the legiſlative, yer this 


* Theſe were magiſtrates choſen annually by the 
people. See Stephen of Byzantium, G 

+ lt was lawful to accuſe the Roman magiltrates af- 
ter the expiration of theirſeveral offices, See in Dionyl. 
Halicarn, 1, 9, the affair of Genvucius the tribune, 
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as liable to three exceptions, founded on the parti. 
cular intereſt of the party accuſed. 

'The great are always obnoxious to popular envy; 
and were they to be judged by the people, they 
might be in danger from their judges, and would 
moreover be deprived of the privilege which the 
meaneſt ſubject is poſtefied of in a free ſtate, of be- 
ang tried by their peers. 'Fhe nobility for this rea- 
ſon ought not to be cited before the ordinary courts 
of judicature, but before that'part of the legiſlature 
which is compoſed of their own body. 

It is poſſible that the law, which 1s clear-ſighted 
4n one ſenſe, and blind in another, might in ſome 
caſes be too ſevere, But, as we have already ob- 
derved, the national judges are no more than the 
mouth that procounces the words of the law, mere 
pallive beings, incapable of moderating either its 
force or rigour, 'That part therefore of the legifla- 
tive body, which we have juſt now obſerved to be a 
neceſlary tribunal on another occaſion, 1s alſo a 
neceſlary tribunal in this; it belongs to its ſupreme 
authority to moderate the law in favour of the law 
itſelf, by mitigating the ſentence. 

It might alſo happen that a ſubject intruſted with 
the adminiſtration of public affairs, might infringe 
the rights of the people, and be guilty of crimes 
which the ordinary magiſtrates either could not, or 
would not puniſh. But in general the legiſlative | 
power cannot judye; and much lefs can it be a 
zudee in this particulur cafe, where it repreſents the 
party concerned, which is the people. tt can only 
therefore impeach. But before what court ſhall it 
bring its impeachment ? Mult it go and abalz itſelf 
before the ordinary iwribunals, which are iis infert- 
ours, and being compoi.d moreover of men who 
are choten from the peovle as well as itfelt, will na- 
turally be ſwayed by the authority of fo powerful 
an accuier? No: la order to preſerve the dignity 
of the people, and ihe ſecurity of the ſubject, the 

| lepeilitive 
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legiſlative part, which repreſents the people, muſt 
bring in its charge before the legiſlative part which 
repreſents the nobility, who have neither the ſame 
intere{ts nor the ſame paſſions, 

Here is an advantage which this government has 
over molt of the ancient republics, where there was 
this abuſe, that the people were at the fame time 
both judge and acculer. | 

The executive power, purſuant to what has been 
already ſaid, ought to have a ſhare in the legiſlature 
by the power of rejecting, otherwiſe it would foon 
be ſtripped of or” gy But ſhould the le- 


oiſlative power ufurp a {hare of the executive, the 


latter would be equally undone. | 

If the prince were to have a {hare in the legiſla- 
ture by the power of reſolving, liberty would be 
loſt, But as it is neceſſary he ſhould have a ſhare in 
the legiſlature for the ſupport of his own preroga- 
tive, this ſhare muſt conlilt in the power of reject- 
Ng, | 7 eh | 

The change of government at Rome was owing to- 
this, that neither the {enate, who! had one part of 
the executive power, nor the magiſtrates, who were 


intruſted with the other, had the right of rejecting, 


waich was entirely lodged in the people. 
Here then is the fundamental conſtitution of the 
government we are treating of, 'The legiſlative body 
being compoſed of two parts, one checks the other, 
by the mutual privilege of rejecting, "I'hey are botly 
checked by the executive power, as the executive is 
by the legiſlative. | 
Theſe three powers ſhould naturally form a ſtate 
of repoſe or ination. But as there is a neceflity 
tor movement in the courſe of human affairs, they 
are forced to move, but ſtill to move in concert. 
As the executive power has no other part in the 
legiſlative than the privilege of rejecting, it can have 
n0 ſhare in the public debates. Ir is not even ne- 
ccllary that it ſhould propoſe, becaule as it may al- 
ways 
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ways diſapprove of the reſolutions that ſhall he 
taken, it may hkewile reject the deciſions -on thoſe 
propoſals which were made againſt its will, 

In ſome ancient commonwealths, where public 
debates were carried on by the pcople in a body, it 
was natural for the executive power to propoſe and 
debate with the people, otherwite their rel{olutions 
muſt have been attended with a ſtrange confuſion, 

Were the executive power to ordain the raifing 
of public money, otherwiſe than by giving its con- 
ſent, liberty would be at an end ; becauſe it would 
become legitlative in the moſt important point of 
legiſlation. | 

If the legiſlative power was to ſcttle the ſubſidies, 
not from year to year, but for ever, it would run 
the riſk of loſing its liberty, becautfe the executive 
power would no longer be dependent; and when 
once it wes poſſefied of ſuch a perpetual right, it 
would be a matter of indifference, whether it held it 
of iticlf, or of another, 'The ſame may be faid it 
it ſhould fix, not from year to year, but tor ever, 
the ſea and land forces with which it is to intruſt 
the executive power, | 

'To prevent the executive power from being adlc 
to oppreſs, it is requiſite, that the armies, with 
which it is intruſted, ſhould conſiſt of -the people, 
and have the ſame ſpirit as the people, as was the 
caſe at Rome, till the time of Marius. To obtain 
this end, there are only two ways, either that the 
perſons employed in the army, ſhould have ſufhc1- 
ent property to anſwer for their conduct to their 
fellow-fubjects, and be inlifted only for a year, as 
was cuſtomary at Rome : Or if there ſhould be 2 
flanding arwy, compoſed chicfly of the moſt defp!- 
cable part of the nation, the legiſlative power ſhould 
have a right to diſband them as foon as it pleaſed ; 
the ſoldiers ſhould live in common with the reſt of 
the people ; and- no ſeparate camp, barracks, Or 


ſortreſs, thould be ſuffered. ; 
When 
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When once an army is eſtabliſhed, it ought not 
to depend immediately on the legiflative, but on 
the executive power; and this from the very nature 
of the thing ; its buſineſs, conſiſting more in aHtion 
than in Yeliberation, _ 

From a manner of thinking that prevails amongſt 
mankind, they ſet a higher value upon courage than 
timorouſneſs, on aCtivity than prudence, on-ſtrength 
than connſel. Hence, the army will ever deſpile a 
ſenate, and reſpe& their own officers. "They will 
naturally flight the orders ſent them by a body of 
men, whom they look upon as cowards, and there- 


fore unworthy to command them. So that as ſoon 


as the army depends on the legiſlative body, the 
government becomes a military one and it the 
contrary has ever happened, it has been owing to 
ſome extraordinary circumſtances, Ir is becauſe the 
army was always kept divided ; it is becauſe it was 
compoſed of ſever:l bodies, that depended each on 
their particular province; it is becauſe the capital 
towns were {trong places, defended by their natural 
ſituation, and not garriſoned with regular troops. 
Holland, for inſtance; is ſtill ſafer than Venice ; ſhe 
might drown, or ſtarve the revolted troops ; for as 
they are not quartered in towns capable of furniſh- 
ing them with neceſſary ſubſiſtence, this ſubliltence 
is of courſe precarious. be Ea, > 
Whoever ſhall read the admirable treatiſe of Ta- 
citus on the manntrs of the Germans *, will find 


lyſtem was invented firſt in the woods, | 
As all human things have an end, the ſtate we 
are ſpeaking of will loſe its liberty, it will periſh, 


Have not Rame, Sparta, and Carthage perifhed ? 


 * De minoribus rebus principes conſultant, de ma- 

Jortbus omnes ; ita tamen ut ea quoque, quarum Ppenes 

plebem arbitrium eſt, apud principes pertratentur, 
Vor. I, D d | 


my 
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It will periſh when the legiſlative power ſhall be 
-more corrupted than the executive. | 

It is not my buſineſs to examine whether the 
Engliſh a&ually enjoy this liberty, or not. It is 
ſufficient for my purpoſe to obſerve, that it is eſta- 
bliſhed by their laws ; and I inquire no further, 

Neither do TI pretend by this to undervalue other 
governments, nor to ſay that this extreme political 
liberty ought to give uncaſineſs to thoſe who have 
only a moderate ſhare of it. How ſhould I have 
any ſuch deſign, I who think that even the excels 
of reaſon is not always deſirable, and that mankind 
generally find their account better in medinms than 
in extremes ? 

Harrington, in his 0ceana, has alſo inquiredgnto 
the higheit point of liberty to which the conſtitu- 


_ tion of a ſtate may be carried. But of him indeed 


it may be faid, that, for want of knowing the na- 
ture of real liberty, he bnſied himſelf in purſuit of 
an imaginary one, and that he built a Chalcedon, 
though he had a Byzantium before his eyes. 


CH A P. VII. 

Of the monarchies we are acquainted with, 
PHE monarchies we are acquainted: with, have 

not, like that we have been ſpeaking of, liber- 
ty for their direct view : Their only aim 1s the ſubs 
je&'s, the ſtate's, and the prince's glory, But trom 
this glory there reſults a ſpirit of liberty, which in 
thoſe ſtates may perform a>great things, and may 


contribute as much perhaps to happinels, as liberty 


ment, 


itſelf, 

Here the three powers are not diſtributed and 
founded on the model of the conftitution above 
mentioned; they have each a particular diſtribution, 
according to which they border more or leſs upon 
political liberty ; and if they did not border upon It, 
monarchy would degenerate into deſpotic govern« 


CHAP. 
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CELL RITTER DD mmm mt ——y—=—_— 
CH AP, VII. 
IWhy the ancients had not a clear idea of monarchy. 


THE ancients had no notion of a government 
founded on a body of nobles, and much leſs 
on a legiſlative body compoſed of the repreſentatives 
of the people. "The republics of Greece and Italy 
were cities that had each their own form of govern- 
ment, and convened their ſubzects within their own 
walls. Before Rome had ſwallowed up all the other 
republics, there was ſcarce any-where a king to be 
found, no, not in Italy, Gaul, Spain, or Germany ; 
theſe were all petty ſtates, or little republics. Even 
Africa itſelf was ſubje& to a great republic ; and 
Afia Minor was occupied by Greek colonies, 'There 
was therefore no example of deputies of towns, or 
affemblies of the ſtates ; one muſt have gone as far 
as Perſia to find a country under the governmeat of 
a ſingle perſon. 

I am not ignorant that there were confederate 
republics ; in which ſeveral towns ſent depuries to 
an aflembly, But I affirm there was no monarchy 
on the preſent model. 

The firſt plan therefore of the monarchies we are 
acquainted with, was thus formed. The German 
nations that conquered the Roman empire, were, 
as it is known to every one, a free people. Of this 
we may be convinced only by reading Tacitus on the 
manners of the Germans, "The conquerors ſpread 
themſelves all over the country ; livng moſtly mn 
the* fields, and very little in towns, When they 
were fm Germany, the whole nation was able to af- 
ſemble. This they could no lorger do, when they 
were diſperſed through the conquered provinces. 
And yet as it was neceſſary that the nation ſhould 
deliberate on public affairs, purſuant to their uſual 
method before the conqueft; they had therefore 

D d 2 recourſe 
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recourſe to repreſentatives, Such is the origin of 
the Gothic government amonglit us. Act firſt it was 
mixed with ariſtocracy and monarchy ; a mixture 
attended with this inconveniency, that the common 
people were bond-men. 'Fhe. cuſtom afterwards 
ſucceeded of granting letters of infranchiſement, 
and was ſoon tollowed by fo perfect a harmony be- 
tween the civil liberty of the people, the privileges 
of the nobility and clergy, and the prince's prero- 
gative, that I really think there never was in the 
world a government ſo well tempered, as that of 
each part of Europe, fo long as it laſted. Surpri- 
ſing, that the corruption of the government of a 
conquering nation, ſhould have given birth to the 
beſt ſpecies of conſtitution that could poſſibly be 
imagined by man * ! I 


"CHAP. IX, 
Ariſtotle's manner of thinking. 


A RISTOTLE is greatly puzzled in treating of 
monarchy +. He makes five ſpecies ; and he 
does not diſtinguiſh them by the form of conſtitu- 
_ tion, but by things merely accidental, as the virtues 
or vices of the prince; or by things extrinſical, ſuch 
as the uſurpation of, or ſucceſiian to tyranny. 
tHe ranks among the number of monarchies, the 
Perſian empire and the kingdom of Sparta. But is 
it not evident, that the one was a deſpotic ſtate, and 
| the other a republic ? 
The ancients, who were ſtrangers to the diftribu- 
tion of the three powers in the government of a 


-fingle perſon, could never form a juſt idea of mo- 
narchy. | 


* It was a good government that had in itſelf a ca- 
pacity of growing better, | 
; * + Polit, book ini, chap. 14. | 
TENOR ys ff CHAP. 


Chap. IT. OF LAWS. | "Wy 
th. W. N he © 
IWhat other politicians thought. 


O temper the government of a fingle perſon, 
4 Arybas king * of Epirus found no other reme- 
dy than a republic. The Moloſli, not knowing 
how to limit the ſame power, made two Kings + ; 
by this means the ſtate was weakened more than 
the prerogative of the prince ; they wanted rivals, 
and they created enemies. Fu | 
Two kings were tolerable no where but at Spar- 
ta ; here they did not form, but were only a part 
of the conſtitution, | | 


CHAP; FI. 
Of the kings of the heroic times of Greece. 


JN the heroic times of Greece, a kind of monar- 

chy aroſe that was not of long duration +}. Thoſe 
who had been inventors of arts, who had fought in 
their country's cauſe, had eſtabliſhed ſocieties, or 
diſtributed lands among the people, obtained the re- 
gal power, and tranſmitted it to their children. 
They were kings, prieſts, and judges. 'This is one 
of the five ſpecies of monarchy mentioned by Aril- 
totle |; and the only one that can give us any idea 
of the monarchical conſtitution. But the plan of 
_ this conſtitution is oppoſite to that of our modern 
monarchies. | | 

The three powers were there diſtributed in ſuch 
2 manner as the people had the legiſlative $, and 


* See Juſtin, book xvii. 
+ Arilt, Polit. book v.-chap. 8. 
+ Ariſt, Polit, book iii. chap. 14. 
| Ibid, | 
| \ See what Plutarch ſays in the life of Theſeus. See 
likewiſe Thucydides, book i. 
he. 
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the king the executive, together with the power of 
judging; whereas in modern monarchies, the prince 
3s invetited with the executive and legiſlative powers, 
or, at leaſt, with part of the legiſlative, but docs 
not aflume the power of judging. 

In the government of the kings of the heroic 
times, the three powers were ill dittributed. Hence 
thoſe monarchies could not long fſubſitt. For as 
joon as the people got the legitlative power into 
their hands, they might, as-they every where did, 
upon the very leaſt caprice, ſubvert the regal autho- 
THY. 

Among a free people poſſeſſed of the legiſlative 
power, a people incloſed within walls, where every 
thing of an odious nature becomes ſtill more cdious, 
it is the higheſt maſterpiece of legiſlation, to know 
how to place properly the judiciary power. But it 
could not be in worſe hands, than in thoſe of the 
perſon to whom the executive power had been al- 
Teady committed. From that very inſtant, the mo- 
narch became terrible, But at the ſame time, as 
he had no ſhare in the legiſlature, he could make no 
defence againſt it ; thus his power was in one ſenſe 
tO great, in another, too little, | 

They had not as yet diſcovered, that the true 
funQtion of a prince was to appoint judges, and not 
to fit as judge himſelf, 'The oppoſite policy ren- 
dered the government of a fingle perſon inſupport- 
able. Hence all thoſe kings were baniſhed, TI he 
Greeks had no notion of the proper diſtribution of 
'he three powers in the government of one perſon; 
they could fee it only in that of many; and this 
&ind of conſtitution they diſtinguiſhed by the name 
of polity *, | | 


* Ariſtot, Polit, book iv. chap. 8. 


CHAP. 


Chap 12. OF LAWS. 


CHAP. XIL 


of the government of the kings of Rome, and in what 
manner the three powers were there diſtributed, 


T=S government of the kings of Rome had ſome 
relation to that of the kings of the heroic times 
of Greece. Its ſubverſion, like the latter's, was 
owing to its general defe&, though in itſelf, and in 
its own particular nature, it was exceeding good. 

In order to give an adequate idea of this govern- 
ment, I ſhall diſtinguiſh that of the five firſt 
kings, that of Servius Tullius, and that of 'Var- 

win. 
A The crown was elective, and under the five firſt 
kings the Senate had the greateſt ſhare in the elec- 
| tion, 

Upon the king's deceaſe, the ſenate examined 
whether they ſhould continue the eſtabliſhed form 
of government, If they thought proper ro conti- 
nue it, they named a magiſtrate * taken from their 
own body, who choſe a king ; the ſenate were to 
approve of the eleCtion, the people to confirm it, 
and the augurs to declare the approbation of the 
gods, If one of theſe three conditions was wanting, 
they were obliged to proceed to another election, 

| The conſtitution was a mixture of monarchy, a- 
riſtocracy, and democracy ; and ſuch was the har- 
mony of power, that there was no inſtance of jea- 
louſy or diſpute in the firſt reigns. The king com- 
manded the armies, and had the dire&tion of the 
ſacrifices ; he had the power of determining + civil 


* Dionyſ. Halicarn. book ii, p. 120. and book iv. p. 
242, and 243. 


+ See Tanaquil's diſcourſe on Livy, book i. dec. 1, 
and the vs. 5 Regs of Servius Tullius, in Dionyſ. Ha- 
licarn, book iy, p, 229. 


and 


CC CR_ RER_—_—W_ OR 


any affair before the people, till it had been previ- 


"The fenate had no ſhare in his eleC&tion ; he cauſed 


141, p. 191, 
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and criminal * cauſes; he called the ſenate together, 
convened the people, laid ſome affairs before the 
latter, and regulated the reſt with the ſenate +, 

'The authority of the ſenate was very great. The 
kings oftentimes pitched upon ſenators with whom 
they judged in conjunttion ; and they never laid 


ouſly debated | in the ſenate. POETS 

The people had the right of chuſing | magiſtrates, 
of conſenting to the new laws, and, with the king's 
permiffion, of making war and peace : But the 
had not the power of judging. When Tullus Ho- 
{tilius referred the trial of Horatius to the pcople, 
he had his paricular reaſons, which may be ſeen 
in Dionyſius Halicarnaflus F, : 

'The conſtitution altered under 4 Servius Tuflius. 


himſelf to be proclaimed by the people; he reſigned 
the power of judging civil cauſes +, reſerving none 
to himſelf but the criminal ; he laid all affairs di- 
rcCtiy before the people ; he eaſed them of taxes, 
and impoſed the whole burthen on the patricians. 
Hence, in proportion as he weakened the regal to- 


* See Dionyſ, Halicarn. book 1i. p. 118. and book 


+ It was by virtne of a gs care that Tulius 
Holtilius ordered Alba to be deftroyed, Diony/. Hali- 
carn, book int. þp, 167, and 172. | 

t 1bid. book iv, p. 276. I 

|| Ibid. book ii. And yet they could not have the 

nomination of all offices, ſince Valerius Publicola made 
that famous law by which every citizen was forbid to 
exerciſe any employment, unleſs he had obtained it by 
the ſuffrage of the people. 

$ Book til. p. 159, 

4 Dionyſ, Halicarn, book iv, 

++ He divelted himſelf of half the regal power, ſays 


Dioyyſ. Halicarn, book iv, p. 229. 
| gether 
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together with the ſenatorian power, he augmented 
that of the people #, | 

Tarquin would neither be choſen by the ſenate 
nor by the people ; he conſidered Servius Tullius 
as an uſurper, and took the crown as an heredia- 
ry right, He deſtroyed moſt of the ſenators; thoſe 
who remained, he never conſulted ; nor did he even 
ſo much as ſummon them to aſſt ar his deciſions 4. 
Thus his power increaſed : But the odium of thar 
power received a new addition, by uſurping alſo the 
authority of the people, without whom, and even 
againſt whom he enacted ſeveral laws. The three 
powers were by this means reunited in his perſon ; 
but the people at a critical minnte recolleCted that 
they were legiſlators, and there was an end of Tar- 
quin, 


« CH A P. XIII. 


General refl-ions on the flate of Rome after the ex- 
pulfion of jts kings. 

Tis impoſlible ever. to be tired with ſo agreeable 
* 2 ſubject as ancient Rome; even at preſent ſtran- 
gers leave the modern palaces of that celebrated ca« 
pital to go in ſearch of ruins : Thus the eye, after 
reſting itſelf on the enamelled meadows, is pleaſed 
with the fight of rocks and mountains. T8 

The patrician families were at all times poſſeſſed 
of great privileges. Theſe diſtin&ions, which were 
contiderable under the Kings, became much more 
important after their expulſion. Hence aroſe the 
Jealouly of the plebcians who wanted to reduce 
them, The conteſt ſtruck at the conſtitution with- 


* It was thought, that if he had not been prevent- 
ed by Tarquin, . he would have eſtabliſhed a popular 
government,  Dionyſ. Halicarn. book iv. þ., 243+ 

7 Dionyſ. Halicarn. book iv. 

Vor. I, E e out 
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out weakening the government : For it was very 
indifferent of what family the magiſtrates were, pro. 
vided the magiſtracy preſerved its authority, 

An ekeQive monarchy like that of Rome, .necel.- 
rily ſuppoſeth a -powertul ariſtocratic body to ſup. 
port it;. without which it changes immediately into 
tyranny or-into a popular ſtate. | But a popular ſtat? 
has no need of this diltinCEtion of: families to main- 
tain itſelf, 'To this it was owing, that the patri- 
cians, who were a neceflary part. of the conſtitution 
under the regal government, became a ſuperfluous 
branch under the conſuls : -'Fhe people could ſup- 
preſs them without hurting themſelves, and chang? 
the conſtitution without corrupting it, + 
. | After Servius 'Tullius had reduced the patricians, 
It was natural that Rome ſhould fall from the regal 
hands into thoſe of the people. But the people bal. 
no occaſion to be afraid of relapſing under a vega! 
power, by reducing the patricians, 

A ſtate. may alter two different ways, either by 
the amendment or by the corruption of the confſti- 
tution, If it has preſerved its principles, and the 
conſtitution changes, it is owing to its amendment ; 
_ if,, upon changing the conſtitution; its principles 

are loſt, it is becauſe it has been corrupted, - - * 
Rome, after the expulſion of the kings, ſhould 
Naturally have been a democracy, 'The people had 
already the legiſlative power in their hands ; 1t was 
their unanimous conſent that had expelled the 
kings; and if they had not continued ſteady in thoſe 
principles, the 'Tarquins might cafily have been re- 
ſtored. - 'To-pretend. that their defign in expelling 
them was to render themſclves flaves to a few fami- 
Hes, is quite unreaſonable. The ſituation therefore 
of things required that Rome ſhould be a democra- | 
cy; and yet it was not. There was a neceflity of 
tempering the power of the principal families, and 
of giving the laws a bias to democracy. - 

The proſperity. of ſtates is frequently rr R 
PH the 
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ibe inſenfible tranſition from one conſtitution to 
»nother, than 1n cither of rhoſe conſtitutions. Then 
it is that all the ſprings of government are ſtretch- 
ed, that every citizen forms pretenſions, that the 

habitants attack or careſs one another, and that 
there is a noble emulation between thoſe who defend 
the declining, and thoſe who are ſtrenuous in pro- 
moring the new conſtitution. 


—— — | S— | 
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In what manner the deftribution of the three powers 
began to change after the expulſion of the kings. 


THERE were four things that greatly opprefled 

the liberty of Rome, 'The patricians had in- 
groſſed to themſelves all facred, political, civil, and 
military employments;' an exorbitant power was 
innexed to the conlulate ; the people were often in- 
tulted ; and, in fine, they had ſcarce any influence 
at all left in the public ſuffrages. Theſe four abuſes 
were redrefſed by the people. 

1. It was regulated that there ſhould be ſome 
magiſtracies to which the plebeians might aſpire ; 
and by degrees they obtained their being made ca- 
pable of them all, except that of interrex. 

2. The coriſulate was diffolved into ſeveral other 
magiſtracies * ; prztors were created; on whom the 
power was conferred of judging private affairs ; 
quzſtors + were nominated for determining criminal 
cauſes ; zdiles were eſtabliſhed for the civil admini- 
ftration ; treaſurers 4 were made who had the ma>- 

ragement of the public meney; and, in fine, by 
© creation of cenſors the conſuls were diveſted of 


. Rds decad. 1. book 6. 
} Quzſtores parricidii. Pomponius, lee. 2. f. F orig, 


Jur, 


4 Plutarch's life of Publicola. | 
E <2 that 


220 THE- SPIRIT Book Xx, 


that part of the legiſlative power which regulates 
the morals of the citizens, and the momentary Po- 
Iicy of the different bodies of the ſtate. The chief 
privileges left them were to preſide in the great 
meetings * of the people, to aflemble the ſenate, 
and to command the armies, 

3. By the ſacred laws tribunes were eſtabliſhed, 

who had a power on all occaſions of checking the 
incroachments of the patricians, and prevented not 
only particular, but likewiſe general injuries. 
- In fine, the plebeians increaſed their influence in 
public deciſions. 'The people of Rome were divided 
in three different manners, by centuries, by curiz, 
and by tribes ; and whenever they gave their votes, 
they were aflembled and formed one of thoſe three 
WAYS» | | F 

In the firſt, the patricians, the leading men, the 
rich, the ſenate, which was very near the ſame 
thing, had almoſt the whole authority ; in the fe-_ 
cond they had leſs; and leſs ftill in the third. 

The diviſion into centuries was a diviſion rather 
of eſtates and fortunes, than of perſons. 'The whole 
people were divided-into a hundred and ninety-three 
centuries F, which had each a ſingle vote. The pa- 
tricians and leading men compoſed the firſt ninety- 
_ eight centuries ; and the other ninety-five conſiſted 
of the remainder of the citizens. In this divition 
therefore the patricians were maſters of the ſuffra- 

es. ; 
, In the diviſion into curiz |, the patricians had 
not the ſame advantages ; ſome however they had, 
for it was neceflary that the augurs ſhould be con- 
fulted, who were under the direction of the patri- 
cians; and no propoſal could be made there to the 


__« Comitiis centuriatis. | 

+ See Livy, book i, and Diocnyf. Halicarn. book 4. 
& 7. 
t Dionyſ\. Halicarn, book ix. p. 598 


people, 


Ghap, I 5» OF LAW Sr 22L 


people, U unleſs it had been previouſly laid before 
the ſenate, and approved of by a ſenatuſconſultum. 
But 1n the diviſion into tribes they had nothing to 
do either with the augurs or with the decrees of 
the ſenate; and the patricians were excluded. 

Now the people endeavoured conitantly to have 
thoſe meetings by curias which had been cuſtomary 
by centuries ; and by trib-s, thoſe they uſed to have 
before by curias ; by which means, the direQtion of 
pablic affairs ſoon devolved from the patricians to 
the plebcians, 

Thus when the plebeians obtained the power of 
judging the patricians, a power which commenced 
in the affair of Coriolanus *, the plebeians infiſted 
upon judging them by aſſemblies in tribes 4, and 
not in centuries : And when the new magiſtracies 
t of iribunes and zdiles were eſtabliſhed in favour 
of the people, the latter obtained that they ſhould 
meet by curias in order t0 nominate them ; and af- 
ter their power was quite ſettled, they pained | ſo 
far their point as to aflemble by tribes to proceed tq 
this nomination. 


— 


CH AP. XV. 

In what manner Rome, while in the flouriſhing flate 
of the republic, ſuddenly bt its liberty. 

JN the heat of the conteſts between the patricians 
and the plebeians, the latter infifted upon having 
fixed laws, to the end that the public judgemeats 
ſhould no longer be the effect of. a capricious will, 
or of an arbitrary power. The ſenate, after a great 
deal of retiſtance, acquieſced ; ; and decemvirs were. 
nominated to compole thole laws. Ir was thought 


. * Ibid. book vii. | 

_ + Contrary to the ancient cuſtom, as may be ſeen 

in Dionyſ, Halicarn. book v. P- 320. | 

t Dionyſ. Halicarn, book vi. P- 410+ and 411, 

i See DionzC\, Halicarn. book ix. p. 605. 
proper 
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proper to grant them an extraordinary power, he. 
cauſe they were to give laws to parties whoſe views 
and intereſts it was almoſt impoflible to unite. The 
nomination of all -magiſtrates was ſuſpended, and 
they were choſen in the comitia ſole adminiſtrators 
of the republic. "Fhus they found themſelves in- 
veſted with' the conſular and tribunician power, By 
one they had the privilege of affembling the 
ſenate, © by the other that of aflembling the 
people. But they afſembled neither ſenate nor 
people, 'Fen men only in the republic had the 
whole legiflative, the whole exzcutive, and the 
whole judiciary power, Rome ſaw herſelf enſlaved 
by as cruel a tyranny as that of Tarquin, When 
'Carquin exerciſed his oppreſſfions, Rome was ſeized 
with indignation at the power he had uſurped ; 
when the decemvirs exercited theirs, ſhe was aſto- 
nifhned at the power ſhe had given, 

But what a ſtrange ſyſtem of tyranny ! a tyranny 
carried on by men who had obtained the political 
and military power merely becauſe of their know- 
ledre in civil affairs; and who, in the circumſtances 
of thit very time, ſtood in need of the cowardice 
of the citizens to let themſelves be inſulted at home, 
4nd of their courage to-protect them abroad ? 

The ſpeRacle of Virginia's death, whom her fa- 
ther immolated to chaſtity and liberty, put an end 
to the power of the decemvirs. Every man became 
free, becauſe every man had been injured ; each 
ſhewed himſelf a citizen, becauſe each had the tye 
of a parent. "The ſenate and people reſumed a lber- 
ty which had been committed to rxhiculous tyrants, 

| No people were ſo eafily moved with ſpectacles as 
the Romans. "The bloody body of Lucretia put an 
end to the regal government. "Phe debtor who ap- 
peared in the- public market-ptace covered with 
wounds, cauſed an alteration in the form of the re- 
public. '[he decemvirs owed their expulſion to the 
fight of Virginia. - To condemn -Maglius, 1t was 
——_ necefary 
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neceſſary to keep the people from ſeing the capitol. 
really bloody Rs NUNS Rome again into 
llavery. 
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CHAP. XVI. 
Of the legiflative powers in the Roman republic 


HERE were no rights to conteſt, under the de. 
cemvirs : but upon the reſtoration of liberty, 
jealouſies revived ; and as long/as the patricians had 
any privileges lefr, they were ſure to as {tripped 
of them by the plebeians. | 

'The miſchief would not have ben ſo Areat, had 
the pleberans | been ſatisfied with depriving the - pa- 
ricians of their prerogatives ; but they alſo injured 
them as citizens. When the people aflembled by 
curias or centuries, they were compoled of fena- 
tors, patricians, and plebeians. In their. ciſpures 
the plebeians gained this point *, that they alone, 
without patricians or ſenate, ſhould enact laws cal- 
led plebiſcita : and the comitia in which they were 
made, had the name given them of comitia by 
tribes, - Thus there were caſes, in which the patri- 
cians + had no ſhare in the legiſlative powe?, and |. 
in which they were ſubject to the legiflation of ano- 
ther "Doo of the ſkate. This was the higheſt ex» 


8 Dionyf. Hala” book i. .Þ. 726. 

+ By the ſacred laws the plebeians had a "pewer 
of making the þlebiſcita by themſelves, wi ithout admit- 
ting the patricians into their afſembly, Dim. Hali- 
carn. book 6. p. 410. & book 7. þ 430. 

1 By the law made after the expulſion of the de: 
cemvirs, the patricians were made ſubje& to the ple- 
” as though they had not a right of voting there, 

oy, book 3. and Dionyſ, Halicarn. book 11. þ. 725. 
This law was confirmed by that of Publius Philo, . the 
Gibator, in the year of Rome 416, Livg, book 8. 


travagance 


OD ot 6 AA ed x oY ES ons GAS Rr ”—— wm oo eo Are 


«cc 


224 THE SPIRIT Book Xt. 


travagance of liberty, 'The people, to eſtabliſh a 


democracy, acted againſt the very principles of this 
government. One would have imagined, that {© 
exorvitant a power mutt have deſtroyed the autho- 
Tity of the ſenate. But Rome had admirable inſi- 
tutions. 'Two of thele were eſpecially remarkable ; 
one' by which the legiflative power of the people 
was regulated, and the other by which it was limit- 
£9. 


The cenfors, and before them the conſuls *, form- 


_ ed and created as it were, every five years, the 


body of the people ; they exerciſed the lepiſlation 
on the very body that was pofſefſ-d of the legiſh- 
tive power,, ** "Tiberius Gracchus,” ſays Cicero, 
* cauſed the freedmen to be admitted into the 
<< tribes of the city, not by the force of his elo- 
guence, but by a word, by a geſture ; which 
«* had he not effected, the republic, whoſe droop- 
* ing head we are at preſent ſcarce able to uphold, 
*© would not even exiſt.” 

On the other hand, the ſenate had the power 
6f reſcuing, as it were, the republic out of the 
Kands of the people, by creating a diCtator, before 
whom the ſovereign bowed his head, and the moſt 
popular laws were ſilent +. | 


CHAP. XVII, 
Of the exevitive power in the ſame republic. 
TEALOUS as the people were of their legiſlative 
J power, yet they had: no: great jealouſy of tne 
executive, This they left almoſt entirely to the {-- 
nite-and:to the conſuls, reſerving ſcarce any thing 


* In'the year'312 of Rome, the conſuls performed 
ſtill the buſineſs of ſurveying the people and their e- 
ſtates, as appears by Dionyſ. Halicarn. book 11. 

+ Such as thoſe, by which it' was allowed to appeal 
from the decifiotis of all the magiſtrates to the people. 

| | | more 


Chap. 17. OF LAWS. 225 
more to themſelves, than the right of chuſing the 
magiſtrates, and of confirming the aCts of the ſe- 
nate and of the generals, CNS | 

Kome, whole . paſſion was to command, whoſe 
ambition was to conquer, whoſe commencement 
and progreſs were one continued ufſurpation, had 
conſtantly afftirs of the greateſt weight upon her 
hands ; her enemies were always conſpiring againſt 
her, or ſhe againft her ehemies. | | 

As ſhe was obliged to behave on the one hand 
with heroic courage, and on the other with con-. 
ſummate prudence ; the ſituation of things required 
of courſe that the management of affairs ſhould be 
committed to the fenate. Thus the people difputed 
every. branch of the legiſlative power with the ſe- 
nate, becauſe they were jealous of their liberty ; but 
they had no diſputes about the executive, becauſe 
they were jealous of their glory. 

| Go great was the ſhare the ſenate took in the ex- 
ecutive Power, that, as Polybius * 4nforms us, fo- 
reign nations imagined that Rome was an ariftocra- 
cy, The ſenate diſpoſed of the public money, and 
farmed out the revenue; they were arbirers of 
the affairs of their allies; they determined war or 
peace, and direted in this reſpeCt the conſuls ; they 
fixed the number of the Roman and of the allied 
troops, diſpoſed of tht provinces and armies to the 
_ conſuls or prxtors, and, upon the expiration of 
the year of command, had the power of appoint- 
ing ſucceſſours ; they decreed triumphs; received 


and ſent embaſtes; they nominated, rewarded, 


puniſhed, and were judges of kings; gave them, 
or declared they had forfeited, the title of allies of 
the Roman people. | 

The conſuls levied the troops which they were to 
carry into the field : they had the command of rhe 
torces by ſea and land ; diſpoſed of the allies ; were 


* Book 6. 
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inveſted with the whole power of the republic in 
the provinces ; gave peace to the vanquiſhed nati- 
ons, impoſed conditions on them, or referred them 
to the ſenate. 

In the earlieſt times, when the people had ſome 
ſhare in the affairs relating to war and peace, they 
exerciſed rather their legiſlative than their execu- 
tive power. They ſcarce did any thing -elfe | but 


. confirm the acts of the kings, and after their expul- 


ſion, of the conſuls or ſenate. So far were they 
from being the arbiters of war, that we' have in- 
ſtances of its having been often declared notwith- 
ſtanding the oppoſition of their tribunes, But 
growing wanton in their proſperity, they increaſed 
their executive power. Thus they * created the 
military tribunes, the nomination of whom till 
then had belonged to the generals; and ſome time 
before the firſt Punic war they decreed that them- 
lelves only ſhould have right + of declaring war. 


CH A P. XVII. 
p Of the judiciary power in the Roman government, 


"PHE judiciary power was given to the people, to 

the ſenate, tro the magiſtrates, and to particu- 

lar judges. Wo muſt ſee in what manner it was 
diſtributed ; beginning with their civil affairs, 

The conſuls had f the power of judging hy 

the 


-*:20 the year of Rome 444. Livy decad. 1. book 9. 
As the war againſt Perſeus appeared ſomewhat dan- 


gerous, it was ordained by a ſenatuſconſultum, that 


this law ſhould be ſaſpended, and the people agreed 
toit, Livy dec. 5. book, 
+ They extorted it from the ſenate, ſays Freinſhe- 
mius, dec, book 6. . 
+.-There is no manner of doubt, but the ecaſul 
TI. 
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the expulſion of the kings, as the pretors were 
judges after the conſuls. Servius Tullius had di- 
veſted himſelf of the judgment of civil affairs, 
which was not reſumed by the conſuls, except in * 
ſome very rare cafes, for that reaſon called extra- 
ordinary +. They were ſatisfied with naming the 
judges, and with forming the ſeveral tribunals. By 
a diſcourſe of Appius Claudius, in Dionyſus Hali- 
carnaſſus tf, it appears, that as early as the 259th 
year of Rome, this was looked upon as an eſtablith- 
ed cuſtom among the Romans, and it is not tracing 
it very high to refer it to Servius 'Tullius. 

Every year the prztor made a liſt || of ſuch as he 
choſe to diſcharge the office of judges during his 
magiſtracy. A ſufficient number was pitched upon 
for each cauſe; a cuſtom very near the ſame as thar 
which is now practiſed in England. And what was 
extremely favourable to liberty $, was the prztors 
fixing the judges with the 4 conſent of the partics. 


had the power of judging civil affairs before the 
creation of the pretors, See Livy, dec. book 2. p. 
19, Dionyf, Halicarn, book 10, p. 627. and the ſame 
book. p. 645. | | 
* The tribunes frequently judged by themſelves on- 
ly, but nothing rendered them more odious. Diony/. 
Halicarn. book xi. p. 709. | 
T Judicia extraordinaria. See the Inſtitutes book iv, 
 Þ Book 6. p. 360. ” 
_ || Album judicum. | 
y « Our anceſtors,” ſays Cicero pro Cluentis, 
* would not ſuffer any man, whom the parties had 
* not agreed to, to be judge of the leaſt pecuniary 
* affair, much leſs of a citizen's reputation.” 
+ See in the fragments of the Servilian, Cornelian, 
and other laws, in what manner theſe laws appointed 
judges for the crimes they propoſed to puniſh. They 
vere often by choice, ſometimes by lot, or, in fine, 
dy lot mixed together with choice, | | 
i # = The 
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'The great number of exceptions that can be mag: 
now in England, amounts pretty near to this very 
cuitom, 

"The judges decided only the queſtions * relating 
to facts, for example, whether a ſum of money 
had been paid or not, whether an aCt had heen 
committed or not, But as to queſtions of + right, 
as they required ſome ſort of capacity, they were 
always carried before the tribunal of the centum- 
virs 7. | 

The kings reſerved to themſelves the judgement 
of criminal affairs, and in this they were ſucceeded 
by the conſuls. Ir was in conſequence of this au. 
thority that Brutus the conſul put his children and 
all thoſe who were concerned in the "Tarquinian 
conſpiracy to death. This was an exorbitant 
power, The conſuls, already inveſted with the mi- 
litary command, extended the exerciſe of it even to 
civil affairs ; and their procedures being ſtripped of 
all forms of juſtice, were rather exertions of vio- 
lence than legal judgements. | 

This gave riſe to the Valerian law, by which it 


was made lawful to appeal to the people from <c- 


very ordinance of the conſuls that endangered the 
life of a citizen, 'The conſuls after this had na 
longer power of pronouncing ſentence in capi- 
tal caſes againſt a Roman citizen without the con- 
{ent of the people ||. 

We ſee in the firſt conſpiracy for the reſtoration 


* Seneca de benefic. lib, ji. cap. 7. in fine. 
+ See Quinuilian, lib. 4.p. 54. i fol, edit, of Paris, 
1541. ROT ES 
£ Leg, 2. ff. de orig, jur. Magiſtrates who were - 
called decemvirs preſided in court, the whole under 
a pretor's direction. AROA'S 
| Puoniam de capite civis Romani, injuſſu populi Ri 
nant, non erat permiſſum conſulibus jus dicere, See Pom- 


ponius, leg. 2. ff, dc orig. yjur, A 
4 (0 
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of the Tarquins, that the criminals were tried by 
Brutus the conſul ; in the ſecond the ſenate and 
comitia were aſſembled to try them *, | 

The laws diſtinguiſhed by the name of Sacred, 
allowed the plebeians the privilege of chuſing tri- 
bunes ; by this means a body was formed, whoſe 
pretenfions at firſt were immenſe. Ir is hard to de- 
termine which was greater, the inſolence of the ple- 
beians in demanding, or the condeſcenfion of the 
ſenate in granting. 'The Valerian law allowed of 
appeals to the: people, that 1s, to the people com- 
poſed of ſenators, patricians, and plebeians. "Ihe 
plebeians made a law that appeals thould be brought 
before themſelves. A queſtion was ſoon after 
ſtarted, whether the plebeians had a right to judge 
a patrician : this was the ſubjeCt of a diipute, which 
the affair of Coriolanus gave riſe to, and which 
ended with that affair. When Coriolanus was ac- 
cuſed by the tribunes before the people, he inſiſted 
contrary to the ſpirit of the Valerian law, that as 
he was a patrician, none but the confuls had a 
power to judge him; an the other hand, the ple- 
beians, alto contrary to the ſpiric of that very ſame 
law, pretended that none but themlelves had a 
power to judge him, and they judged him accord- 
ingly, | | 
— This was moderated by the . law of the twelve 
tables; whereby it was ordained, that none but the 
great aſſemblies of the people + ſhould pronounce 
lentence againſt a citizen in capjtal caſes. Hence 
the body of the plcbeians, or which amounts to the 
very ſame, the comitia by tribes had no longer a- 
ny power of judging crimes, except fuch as were 
puniſhed with a pecuniary mult. 'To inflict a ca- 


_ * Dionyſ, Halicarn. book 5. p. 322. | 
} The comitia by centuries. Thus Manlius Capi- 
tolinus was judged in theſe comitia, Livy, dec. 1. buck 
11, þ, 60, | 
pital 
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pital puniſhment a law was requiſite ; but to con. 
demn to a pecuniary fine, there was occaſion only 
for a plebiſcitum, ' 

This regulation of the law of the twelve tables waz 
very prudent. It produced an admirable reconci- 
Hation between the body of the plebeians and the 
ſenate. For as the full judiciary power of both 
depended on the greatneſs of the puniſhment and 
the nature of the crime, 1t was neceſſary they ſhould 
bath agree. 

'Phe Valerian law aboliſhed all the remains of 
the Roman government, which were any way re- 
Jative to that of the kings of the heroic times of 
Greece. The conſuls were diveſted of the power 
to puniſh crimes. "Though all crimes are public, 
yet we muſt diſtinguith between thoſe which more 
nearly concern the mutual communication of citi- 
zens, and thoſe which more nearly intereſt the 
ſtate in the relation it has to its ſubje&ts. The 
firſt are called private, the ſecond public, 'The 
latter were judged by the people ; and in regard to 
the former, they named by particutar commiſſion, 
a quzſtor for the proſecution of each crime. "The 
perſon choſen by the people was frequently one of 
the magiſtrates, and ſometimes a private man, He 
was called the quzſtor of parricide, and is menti- 
oned in the law of the twelve tables *. | 

The quzſtor nominated the judge of the queſti- 
on, who drew lots for the judges, and formed the 
tribunal, under which he prefided Þ. 

Here it is proper to obſerve what ſhare the fe- 
nate had in the nomination of the quzſtor, that 
we may ſee how far the two powers were balanced 


* Pomponius, in the ſecond law digeft. de orig. fur. 


+ See a fragment of Ulpian, who gives another of 


the Cornelian Jaw ; it is to be met with in the collec- 
tion of the Moſaic and Roman laws, 7. 1. de fieariis 
& homicidiis. | 
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in this reſpe&t, Sometimes the ſenate cauſed a dic- 
tator to be choſen in order to exerciſe the office of 
quzſtor *, ſometimes they ordained that the people 
{hould be convened by a tribune in order to pro- 
ceed to the nomination of a quzſtor + : and in fine, 
the people ſometimes appointed a magiſtrate to 
make his report to the ſenate concerning a particu- 
lar crime, and to deſire them to name a quzltor, 
as may be ſcen in the judgment of Lucius Scipio 7; 
in Livy ||. Sang 

In the year of Rome 604, ſome of thoſe commil- 
tons were rendered permanent $6. All criminal 
cauſes were gradually divided into different parts, 
to which they gave the name of perpetual queſtions, 
Different prators were created, to each of whom 
ſome of thoſe queſtions were afligned. They had 
a power conferred upon them for the term of a 
year, of judging ſuch crimes as were any way rc- 
lative to thoſe queſtions, and then they were ſent 
to govern their province. 

At Carthage, the ſenate of the hundred was 
compoſed of judges that enjoyed that dignity for 
life +, But at Kome, the pretors were annual, 
and the judges were not even for ſo long a term, 
but were nominated for each cauſe. We have al- 
ready ſhewn in the ſixth chapter of this book, how 
favourable this regulation was to liberty in particu- 
lar governments. | 


* 'This tobk place eſpecially in regard to crimes 
committed in Italy, which were ſubject chiefly to the 
inſpeftion of the ſenate. See Livy dee. 1. book ix. 
concerning the conſpiracies of Capua, | 

T This was the caſe in the proſecution for the mur- 
I of Poſthumius, in the year 340 of Rome, See 

Ivy. | 

| This judgment was givenin the yearof Rome 567. - 

|| Book viu. ; | $ Cicero in Bruto. / 

+ This is proved, from Livy, book 43. who ſays 
that Hannibal rendered their magiſtracy annual. 


The 
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The judges were choſen from the order of ſena- 
tors, till the time of the Gracchi. Tiberius Grac- 
chus cauſed a law to paſs, that they ſhould be tak- 
en from the equeſtrian order; a change ſo very 
conſiderable, that the tribune boaſted of having 
cut, by one rogation only, the finews of the ſena- 
torian dignity, 

It is neceflary to obſerve, that the three powers 
nity be very well diſtributed in regard to the liber- 
ty of the conſtitution, tho' not ſo well in reſpeCt to 
the liberty of the ſubject. At Rome, the people had 
* the greateſt ſhare of the legiſlative, part of the exe- 
cutive, and part of the judiciary power ; by which 
means they had ſo great a weight in, the govern- 
ment, as requited ſome other power to balance it, 
The ſenate indeed had part of the executive power, 
and ſome ſhare of the legiſlative *; bur this was 
not ſufficient to counterbalance the weight of the 
people. Itwas neceſſary that they ſhould have a 

ſhare in the judiciary power : and accordingly they 
had a ſhare, when the judges were choſen 5a a- 
mong the ſenators. But when the Gracchi de- 
prived the ſenators of the power of judging +, the 
{ſenate wereno longer able to withſtand the people. 
To favour therefore the liberty of the ſubject, they 
ſtruck at the liberty of the conſtitution : but the 
former periſhed with the latter. | 

Infinite were the miſchiefs that from thence a- 
roſe. 'The conſtitution was changed at a time 
when the fire of civil diſcords had ſcarce left any 
ſuch thing as a conftiution, 'The knights were no 
longer that middle order which united the people to 
the ſenate ; the chain of the conſtitution was broke, 

There were even particular reaſons againſt tran{- 


* The ſenatuſconſulta weve of force for the fpace of 

a year, though not confirmed by the people, Diony/. 
Halicarn. l. 9. þ. 595. & 1. 11, p.735. 

+ In the year 630, ay 

| ferring 
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ferring the judiciary power to the equeſtrian order, 
The conſtitution of Rome was founded on this prin= 
ciple, that none ſhould be enliſted as ſoldiers, but 
ſuch as were men of ſufficient property to anſwer 
for their condudt to the republic. 'The knights, as. 
perſons of the greatelt property, formed the cavalry 
of the legions, But when their dignity increaſed, 
they refuſed to ſerve any longer in that capacity ; 
and another kind of cavalry was obliged to be raiſ- 
ed : Thus Marius inlifted all ſorts of people into 
his army, and ſoon after the republic was loſt *, 
_ Beſides, the knights were the farmers of the pub- 
lic revenues ; a ſer of rapacious men, who ſowed 
new miſeries amongſt a miſerable people, and made 
a ſport of the public calamity. i Inſtead of giving 
to ſuch. men as thoſe the power of judging, they 
ought to have been conſtantly under the eye of the 
judges. This we muſt ſay in commendation of the 
ancient French laws; they have ſtipulated with the 
officers of the revenues, with as great a diffidence 
as would be obſerved between enemies. When the 
Judiciary power at Rome was transferred to the 
farmers of the revenues, there-was then an end of 
virtue, policy, laws, magiſtracy, and magiſtrates. 
Of this we find a very ingenious deſcription in. 
ſome fragments of Diodorus Siculus and Dio. 
& Mucius Sczvola, (ſays Diodorus 4,) wanted to 
©« revive the ancient morals, and the laudable cuſ- 
* tom of ſober and frugal living, For bis prede- 
'* ceflors having entered into a contract with the 
© farmers of the revenue, who at that time were 
« poſlefled of the judiciary power at Rome,: they 
* had filled the province with all manner of crimes. 
_ © But Sczvola made an example of the publicans, 


* Capitz cenſos pleroſque. Salluft de bello Fug. 

+ Fragment of this author, book 56. in the collec- 
tion of Conſtantine Porphyrogenitus of virtues and 
Vices, 
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&« and impriſoned thoſe who had ſent others to 
* SO... : 

Dio informs us *, that Publius Rutilius, his lieu- 
tenant, was equally obnoxious to the equeſtrian 
order, and that, upon his return, they accuſed him 
of having received ſome preſents, and condemned 
him to a fine, upon which he inſtantly made a cef- 
ſion of his goods. His innocence appeared in this, 
that he was found to be worth a great deal leſs than 
what he was charged with having extorted, andthat 
he ſhewed a juſt title to what he poſleiſed : But he 
would not live any longer in the fame city with ſuch 
profligate wretches. 

+ The Italians, ſays Diodorus again, bought up 
whole droves of flaves in Sicily, to till their lands, 
and to take care of their cattle ; but refuſed them a 
neceſſary ſubſiſtence. Theſe wretches were then 
Forced to go and rob on the highways, armed with 
lances and clubs, covered with beaſts 1kins, and 
followed by large maſtiff-dogs. Thus the whole 
._ Province was laid waſtc, and the inhabitants could 
not call any thing their own, but what was ſecured 
within the walls of towns, 'There was neither pro- 
conſul nor prztor, that could or would oppoſe this 
.diſorder, or that preſumed to puniſh theſe laves, 
becauſe they belonged to the knights, who at Rome 
were poſſeſſed of the judiciary power f. And yet 
this was one of the cauſes of the war of the f{laves, 
Burt I ſhall add only one word more. A proteſlion 
that neither has, nor can have any other view than 
| Jucre, a profeflion that was always forming freſh 


_ * Fragment of his hiſtory, taken from the extract of 
.virtues and vices. 

+ Fragment of the 34th book, in the extraRt of vir- 
tues and vices, 

+ Penes-quos Romz tum judicia erant, atque ex 
| equeſtri ordine ſolerent ſortito judices eligi in cauſa 
prztorum ct. .proconſulum, quibus poſt adminiſtratam | 
Provinciam dies dia erat, 


demands, 


ww 
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demands, without ever granting ' any, a deaf 'and- 
mexorable proteſſion, that impoveriſhed the rich, 
and increaſed even the miſery of the poor; ſuch a 


profeſſion, I ſay, ſhould never have been intruſted 
with the judiciary power at Rome. | 


CHAP. XIX. 
Of the government of the Roman provinces. 


CUCH was the diſtribution of the three powers in 
Rome. But they were far from being thus dif- 
tributed 1n the provinces : Liberty was at the cen- 
tre, and tyranny 'in the extreme parts. 
— While Rome extended her dominions no farther 
than Italy, the people were governed as - confede-_ 
rates; and the laws of each republic were preſerv- 
ed. But as ſoon as ſhe enlarged her conqueſts, and 
the ſenate had no longer an immediate inſpection 
over the provinces, nor the magiſtrates refiding at 
Rome were any longer capable of governing the em- 
pire, they were obliged to ſend pretors and pro- 
conſuls, Then it was that the harmony of the 
three powers was loſt, Thoſe who were ſent on 
that errand, were intruſted with a power which 
comprehended that of all the Roman magrſtracies ; 
nay even that of the ſenate and of the people *. 
They were deſpotic magiſtrates, extremely proper 
for the diſtance of the places to which they were 
ſent, They exerciſed the three powers ; being, if 
I may preſume to uſe the expreſſion, the baſhaws of 
the republic. t | 
We have elſewhere obſerved, that in a common- 
wealth the ſame magiſtrate ought to-be poſſefied of 
the executive power, as well civil as military. To 
this it is owing that a conquering republic can hard- 


+ They made their edits upon coming into the pro- 
vinces, PE Nta- 4 EOORAY oy 
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ly communicate her government, and rule the con- 
quered ſtate according to the form of her own con. 
ftitution. Ia fa, as the magiſtrate ſhe ſends tg 
Sovern 1s 1nveſted with the executive power, both 
civil and military, he muſt allo have the legiſlative: 
For who is it that could make laws without him ? 
He muſt likewiſe have the judiciary power : For 
who could pretend to judge-independently of him ? 
It is neceſlary therefore that the governour the {ends 
te intruſted with the three POWers, as was RG 
in the Roman provinces. 

' It is more eaſy. for a monarchy to communicate 
Its government, becauſe the officers it ſends, have, 
ſome the civil executive, and others the military ex- 
ecutive power ; which does not neceſſar ly apy a 
deſpotic authority. | 
It was a privilege of the utmoſt confogncncs tO A 
Roman citizen, to have none but the people for his 
judges. Were it not for this, he would: have been 
ſubject in the provinces to the arbitrary power of a 
proconſul or of a proprztor. The city never fclt 
the tyranny, which was exerciſed only on conquer: 
ed nations. : 

Thus in the a oth, as at Sao, thoſe 
who were free were extremely ſo, while thoſe who 

were flayes laboured under the extremity of ſlavery. 

While the © citizens paid taxes, they were raiſed 
with great juſtice and equality. The regulation of 
Servius Tullius was obſerved, who had diſtributed 
the people into fix claſſes according to their differ- 
ence of property, and fixed the ſeveral ſhares of 

the public taxes in proportion to that which each 
perſon had in the government, Hence they bore 
with the greatneſs of the tax becauſe of their pro- 
portionable greatneſs of credit, and confoled them ' 
ſelves for the ſmallneſs of their credit, becauſe of 

the ſmallneſs of the tax. 
There was alfo another thing worthy of admira- 
tion, which Is, that 2s Servius Tullwus's diviſion + 
into 
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into claſſes was in ſome meaſure the fundamental 
principle of the conſtitution, it thence follawed that 
2n equal levying of the taxes was ſo connected with 
this fundamental principle, that the one could not 
be aboliſked without the other, 

Bur while the city paid the taxes without trou- 
ble, or paid none at all ®, the provinces were plun- 
dered by the knights, who were the farmers of the 
public revenues, We have already made mention 
of their oppreſſive extoriions, with which all hiſtory 
abounds. - | 4 UE, 
_« All Afa, (ſays Mithridates +,) expects me as 
« ts dehverer; 10 great is the hatred which the ra- 
« paciouſnels of the proconſuls f, the confiſcations 
& made by the officers of the revenue, and the 
« quirks and cavils of judicial proceedings |, have 
 &* excited againit the Romans,” 


Hence it was that the ſtrength of the provinces 
made no addition to, but rather weakened the 
ſirength of the republic. Heace it was that the - 


tome as the epocha of their own treedom, 
CHAT -. -- 
End of this book, © | 


SHOULD be glad to inquire into the diſtribu- 
tion of the three powers, in all the moderate 
governments we are acquainted with, and to calcu- 


late thereby the degrees of liberty which each may 


* After the conqueſt of Macedonia the Romans paid 
NO taxes; | yet TE ny 
_ + Speech taken from Trogus Pompeius, and relate 
ed by Juſtin, book 38.” !' © 
| See the'orations againſt Verres., 
| It is well known what ſort of a tribunal was that 
of Varus which provoked the Germans: to revolt. 
ER, os "© .»- -CNJOYs 


Pg looked upon the loſs of the liberty of 
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enjoy. But we muſt not always exhauſt a ſubject 
ſo far, at to leave no work at all for the reader, 


My buſineſs is not to make people read, but to 
make them think, 
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BOOK XI. 


Of the laws that form political liberty as rela- 


tive to the ſubject. 


CHAP. I, 
Idea of this book. 


JT is not ſufficient to have treated of political li- 
berty as relative to the conſtitution ; we muſt ex- 


amine it likewiſe in the relation | it bears to the ſub- 
ject. 


We have obſerved, that 1 the firſt caſe it is. 
formed | by a certain diſtribution of the three 


Powers : But in the ſecond we mutt conſider it un- 
der another idea, It conſiſts in ſecurity, or in the 
Opinion' people have of their ſecurity. 

The conſtitution may happen to be free, and the 
ſubject not, T he ſubject may be free, and not the 
conſtitution. In thoſe caſes, the conſtitution will 
be free by right and not in fat, the ſubject will be 
iree in fact, and not by right, 

It is the dif poſition only of the laws, and even of 
the fundamental laws, that conſtitutes liberty in its 
relation to the conſtitution. But as it reJates to the 


ſubject ; morals, cuſtoms, or received examples | 
may give rife to it, and particular civil laws may | 


tavour it, as we ſhall preſently ſee in this book. 
Farther, as in moſt ſtates, liberty is more check- 
ed or deprefied than their conſtitution demands, it 
Is Proper to treat of the particular laws that in each 
conſtitution 


o 
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conſtitution are apt to aſliſt or check the principle | 
of liberty, which each ſtate is capable of receiving. | 


OH AP. +755 i 
Of the liberty of the ſubjeR. l 


PHILOSOPHICAL liberty conſiſts in the free ex- 8 
erciſe of the will ; or at leaſt, if we mult ſpeak if 
agreeably to all ſyſtems; in an opinion that we have If 
the free exerciſe of our will. Political liberty con- ' 
fiſts in ſecurity, or at leaſt 1 in the opinion that we 
enjoy ſecurity. 

This ſecurity is never more dangerouſly attacked 
than 1n public or private accuſations. Ir is therefore 
on the goodneſs of crimmal laws that the OorRy of 
the ſubject principally depends. 

Criminal laws did not receive their full perfeCtion 
all at once. Even, in places where liberty has been 
moſt ſought after, it has not been always found. 
Ariſtotle * informs us, that at Cumz the parents of 
the accuſer might be witnefles. So imperfect was 
the law under the kings of Rome, that Servins Tul- 
lius pronounced ſentence againſt the children of 

 Ancus Marcius, who were charged with having af- 
laflinated the king his father-in-law + Under the 
firſt kings of France, Clotarius made a law }, that 
nobody ſhould be condemned without being heard ; 
which ſthews that a contrary cuſtom had prevailed 
in ſome particular caſe, or among ſome barbarous 
people. It was Charondas that firſt eſtabliſhed pe- 
nalties againſt falſe witneſſes ||. When the ſubje&t 


* Politics, book 2. "ins bs 
+ Tarquinius Priſcus, See Dionykus Halicarn, 


4. 
+ As early as the year 560, 
|| Ariſtot. Polit, book 2. chap. I2, He cave his 


has: 


laws at Thurium, in the 84th Olympiad, 
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has no fence to ſecure his innocence; he has none 
for his hberty, 

The knowledge already acquired in | ſome coun- 
tries, or that may be hereafter attained in others, in 
regard to the ſureſt rules that can be obſerved i In 
criminal judgments, is more intereſting to mankind 
than any other thing in the univerſe, 

Liberty can only be founded on the practice of 
this Enowledge : And ſuppoting a ſtate to have the 
beft laws imaginable in this reſpect, a perfon tried 
under that ſtate, and condemned to be hanged the 
next day, would have much more pots than a 
baſhaw enjoys | in Turky. 


; CHAP. I. 
The fame ſubjeft continued. | 

HOSE laws which condemn a man to death on 

the depoſition of a fingle witneſs, are fatal to 
liberty, In right reaſon there ſhould be two, be- 
cauſe a witncis who affirms, and the accufed who 
denies, make an equal balance, and a third muſt 
incline the ſcale, 

The Greeks * and Romans + required one voice 
more to condemn : But our French law inſiſts up- 
on two. The Greeks pretend that their cuſtom was 
eſtabliſhed by the gods þ ; but this more © Jully may 
be faid of ours. 


4: CH A P. IV. 
That liberty IT fpearee by the nature and proportion 
of puniſhments. 
] JBERTY is in ;# higheſt perfection, when cri- 
minal laws derive each puniſhment from the 


_ *® See Ariſtid, orat. in Minervam. 
+ Dionyſ. Halicarn, on the judgment of Coriolanus, 
book 7. 
+ Minerva calculus | 
particular 
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particular vature of the crime. 'There are then no 
arbitrary decifions ; the puniſhment does not flow 
from the capriciouſneſs of the rel but from 
the very'nature of the thing ; and man uſes no vi- 
otence to man, NO $648 S 
' There are four ſorts of crimes, 'Thoſe of the 
firſt ſpecies are prejudicial to religion, the ſecond to 
morals, the third tg the public tranquillity, and the 
fourth to the iccurity of the ſubje&t. . 'The puniſh- 
ments inflifted for theſe crimes ought to proceed 
{rom the nature of each of theſe ſpecies. 
| In the claſs of crimes that concerp'religion, Irank 
only thoſe which attack it direQly, ſuch as all fim- 
ple facrileges. For as to crimes that diſturb the 
exerciſe of it, they are of the nature of thoſe which. 
prejudiſe the tranquillity or ſecurity of the ſubje&t, 
and ought to be referred to thoſe clafles. 

In order to derive the puniſhment of ſimple ſa- 
_ erileges from the nature of the thing *, it ſhould 
confiſt in depriving people of the advantages con- 
ferred by religion, in expelling them out of the 
temples, in a temporary or perpetual exclufion from 
the ſociety of the fairhful, in ſhunning their pre- 
ſence, in execrations, deteſtations, and coyjurations, 

Tn things that prejudiſe the tranquillity or ſecu- 
rity of the ſtate, can actions are fubjeR to human 
juriſfdiftion. But in thoſe which offend the Deity, 
where there is no public action, there can be no 
criminal matter ; the whole paſſes betwixt man and 
God, who knows the meaſure and rime of his ven- 
geance, Now, if magiſtrates, confounding things, 
ſhould inquire alſo into hidden facrileges, this in- 
quifition would be direfted to a kind of afttion that 
does not at all require it ; *the liberty of the ſubject 


'* $t, Lewis madeſuch ſevere laws againſt thoſe who 
ſwore, that the Pope thought himſelf obligerh ro .ad- 
moni{h him for it. This prince moderated his zeal, and 
ſoftened his laws, See his ordinances, _—_ 
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would be ſubverted by arming the zeal of timorous, 
as well as of preſumptuous conſciences againſt him. 
The miſchief arifes from a notion which ſome 
people have entertained of revenging the cauſe of 
the Deity. But we muſt honour the Deity, and 
leave him to avenge his own cauſe, In effect, were 
we to be direfted by ſuch a notion, where would 
be the end of puniſhments ? If human laws are to 
avenge the cauſe of an infinite Being, they will be 
direfted by his infinity, and not by the ignorance 
aad caprice of man. | 
- An hiſtorian * of Provence relates a fa&t, which 
furniſhes us with an excellent deſcription' of the 
conſequences that may ariſe in weak capacities from 
this notion of avenging the Deity's cauſe. A Jew 
was accuſed of having blaſphemed againſt the bleſ- 
ſed Virgin ;-and, upon conviction, was condemned 
to be flayed alive. A ſtrange ſpectacle was then 
ſeen : hex Wake maſked, with knives in their 
hands, aſcended the ſcaffold, and drove away the 
executioner, in order to be the avengers themſelves 
of the honour of the bleſſed Virgin.—I do not here 
chuſe to anticipate the refleCtions of the reader, 
The ſecond claſs conſiſts of thoſe crimes which 
are prejudicial to morals. Such is the violation of 
public or private contineney, that is, of the policy 
direGting the manner in which the pleaſure annexed 
to the union of bodies is to be enjoyed. The pu- 
niſhment of thoſe crimes ought to be alſo derived 
from the nature of the thing; the privation of ſuch 


 ® advantages as ſociety has attached to the purity of 


morals, fines, ſhame, neceſlity of. concealment, 
public infamy, expulſion from home and fociety, 
and, in fine, all ſuch puniſhments as belong to a 
{ corrective juri{diction, are ſufficient to repreſs the 
"temerity of the two ſexes. In effect, thee thipgs 


* Father Bougerel. 
are 
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are leſs founded on wickedneſs, than on the for- 
getting and deſpifing ourſelves. | 

We ſpeak here of none but crimes that relate 
merely to morals; for as to thoſe that are alſo pre- 
judicial ro the public ſecurity, ſach as rapes and ra» 
viſhments, they belong to the fourth ſpecies, | 

. The crimes of the third claſs are thoſe that diſ- 
turb the public tranquillity. The puniſhments 
ought therefore to be derived from the nature of 
the thing, and to be relative to this tranquillity 
ſuch as impriſonment, exile, correCtions, and other 
like chaſtiſements, proper for reclaiming turbulent 
ſpirits, and reducing them to the eftabliſhed order. 

I confine thoſe crimes that injure the public tran- 
quillity to things that imply a fingle tranſgreffion 
againſt the civil adminiſtration : For as to thoſe 
which, by diſturbing the public tranquillity, attack 
at the ſame time the ſecurity of the ſubject, they 
ought to be ranked in the fourth claſs. 

'Phe puniſhments inflicted upon the latter crimes 
are ſuch as are properly diſtinguiſhed by that name. 
They are a kind of retaliation, by which-the ſocie- 
ty refuſes ſecurity to a member, who has actually or 
intentionally deprived another of his lecurity. 
Theſe puniſhments are derived from the nature of 
the thing, founded on reaſon, and drawn fram 
the very tource of good and evil. 'A man deſerves 
death when he has violated the ſecurity ſo far as to 
deprive, or to attempt to deprive' another man of 
his life, This punithment of death'is the remedy; 
as it were; of a ſick fociety. When there is a breach 
of ſecurity in reſpe& to property, 'there may be fome 
reaſons for inflicting a capital punifhment : But it 
would be perhaps: much better, and more natural, 
that crimes committed againſt the 'ſecurity of pro, 
perty ſhould be puniſhed with- the loſs bf property - 
and this ought indeed to be the caſe, if mens for- 
unes were common or equal, But \as' thoſe who 
have no property are generally the readieſt to at-' 

H h 2 tack 


244 THE SPIRIT Book Xn, 


tack the property of others, it has been found ne. 
ceflary, inſtead of a pecuniary, to ſubſtitute A cor- 
ral puniſhment. 


All that I have here advanced, is y TEE in na- 


ture, and extremely favourable ' to the liberty of 
the Oye: | 


3 . 


CHAP... | 


Of certain accuſations that require particular modera- 
tion and prudence. _ 


JT i is an important maxim, that we ought to be 

very circumſpect in the proſecution of magic 
and hereſy. 'I he accuſation of theſe two crimes 
may be vaſtly injurious to liberty, and productive of 
an infinite number of oppreſſions, if the legiſlator 
knows not how to ſet bounds to it, For as it does 
not aim direQly at a perſon's actions, but at his 
character, it grows dangerous in proportion to the 
ISNOrAnce, of the people; and then a man is always 
| In danger, becauſe the moſt unexceptionable con- 
duct, the pureſt morals, and the conſtant praftice of 
every duty in life, are not a ſufficient ſecurity 
againſt the fuſpician of his being guiky' of crimes 
like theſe. 

Under Manuel "RIDA, the proteftator * was 
accuſed of having conſpired againſt the emperour, 
and of having employed for that. purpoſe {ome {e- 
__ crets that render men inviſible. It is mentioned in 
the life of this emperour +, that Aaron was detec- 
ed as he was pqring over a book of Solomon's, the 
reading of which was ſufficient to conjure up 
whole legions of devils. Now, by ſuppoſing 4 
power in magic to.arm all hell, people look upon a 
man whom they call a magician as the fitteſt perſon 


* Nicetas, life of Manuel Comnenus, book 4. 
+ Ibid, 
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in the world to trouble and fabvert fociety, and of 
courſe they are diipolce to puniſh him with the ut- 
moſt ſeverity, | 

Bur their - indignation increaſes when magic Is 
ſuppoſed to have a power of ſubverting. religion, 
The hiſtory of Conftantinople * informs us, that in 
conſequence of a revelaucn mage to a biſhop of a 
miracle's having ceafcd becauſe of the magic praCti- 
ces of a certain perſon, both that perſon and his 
ſon were put to death. On how many ſurpriſing 


things did not this ſingle crime depend ? That reve- ' 


lations ſhould not be uncommon, that the biſhop 
ſhould be favoured with one, that it was real, os 
there had been a miracle in the caſe, that this mI- 
racle had ceaſed, that there was an art magic, that 
magic could ſubvert. religion, that this particular 
perſon was a magician, and, in fine, that he had 
committed that action of magic, 

The emperour Thecdorus Laſcaris attributed hig 
Wineſs to magic. 'Thoſe who were accuſed of this 


crime, had no other reſource left than to handle a 


hot iron without being hurt. Thus among the 
Greeks a perſon ought to have been a magician to 
be able to clear himſelf of the imputation of magic. 
ouch was the exceſs of their ſtupidity, that, to the 
moſt dubious crime in the world, they joined the 
moſt uncertain proofs, | 

Under the reign of Philip the Long, the Jews were 
expelled from France, being accuſed of having poi- 
ſoned the ſprings with their lepers. So abſurd an 
accuſation ought very well to make us doubr of all 
thoſe that are founded on public hatred. 

I have not here aſferted that hereſy ought not to 
be puniſhed ;. I ſaid only that we ought to. be ex- 
tremely circumſpe>t | in — It. 


* Hiſtory of the emperour Maurice, by Theophy- 
Jactus, chap. 11. 


CHAP, 
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CHAP Vi. * 
Of the crime againſt nature. 


OD forbid that I ſhould have the leaſt inclina- 
tion to diminiſh the horrour people have for a 

crime which religion, morality, and civil govern- 
ment, equally condemn. It ought to be proſcrib- 
ed, were it only for its communicating to one fex 
the weakneſles of the other, and for leading people, 
by a ſcandalous proſtitution of their youth, to an 
15nominious old age. What [ ſhall ſay concerning 
It t will nowiſe diminiſh its infamy, being levelled on- 
ly againſt the tyranny that may abule the very hor- 
rour 'we ought to have for the vice, 
_ As the nature of this crime is ſecrecy, there are 
frequent inſtances of its having been puniſhed by 
legiſlators upon the depoſition of a child. "This was 
opening a very wide door to calumny. * Juſtinian, 
** (fays Procopius) *, publiſhed a law againſt this 
* crime; he ordered an inquiry to be made not on- 
«1y againſt thoſe who were guilty of it, after the 
** enacting of that law, but even before, The de- 
«« poſition of a fingle witneſs, ſometimes of a child, 
« ſometimes of a ſlave, was ſufficient, eſpecially 
*© againſt ſuch as were rich, and againſt thoſe that 
«© were of the green faction.” 

It is very odd that theſe three crimes, magic, he- 
rely, and that againſt nature, of which the firit 
might eaſily be proved not to exiſt at all ; the ſe- 
cond to be ſuſceptible of an infinite number of diſ- 
tinQtions, interpretations, and limitations ; the third 
10 be often obſure and uncertain ; it is very odd, I 
Jay, that thefe three crimes ſhould amongſt us be 
puniſhed with fire. 

I may venture to affirm, that the crime againſt 
nature will never make apy great progrels 4 in focie- 


2 Socret hiſtory, 


ky, 
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ty, unleſs people: find themſclves induced to it in 
other reſpects by ſome particular cuſtom, as among 
the Greeks where the young people performed all 
their exerciſes naked, as amonpft us where domeſ- 
tic education.is diſuſed, as among the Afiatics where 
particular perſons have a great number of women 
whom they deſpiſe, while others can have none at 
all, Let there be no cuſtoms preparatory to this 
crime ; let it, like every other violation of mo- 
rals, be ſeverely proſcribed by the civil magiftrare, 
and nature will ſoon be feen to defend or reſume 
her rights. Nature, that tender, amiable, and lo- 
ving parent, has ſtrewed her pleaſures with a bonn- 
tcous hand, and while fhe fills us with delights, ſhe 
' prepares us for future ſatisfa&tions of a more exqut- 
ſite kind than thoſe delights themſelves. 


Confpropemnponprommmu_———___—________________—_ TY 


CH A P. VII. 
Of the crime of high treaſon. 


T= is determined by the laws of China, that who- 

 ſoever ſhews any diſreſpe&t ro the emperour, is 
to be puniſhed with death. As they do not men- 
tion in what this diſreſpect conſiſts, every thing may 
furniſh a pretext to take away a man's life, and to 
exterminate any family whatſoever, 

{wo perſons of that country, who were employ» 
ed to write the court-gazette, having inſerted ſome 
circumſtances relating to a certain fact, that were 
not true ; it was pretended, that to tell a lie in the 
court-gazette was a diſreſpect ſhewn to the court, 
in conſequence of which they were put to death *. 
A prince of the blood having inadvertently made 
ſome mark on a memorial ſigned with the red pen- 
cil by the emperour, it was determined that he had 
bchaved difreſpe&fully to that prince ; which was 


* Father du Halde, tom, 1, p. 43. R 
| rae 
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the cauſe of one of the moſt terrible perſecutions a- 
gainſt that family that ever was FETOTGEN in hif- 
tory '®, 

if ef the crime of high-treaſon be: indeterminate, 
this alone is ſuſMcient to make the government de- 
Senerate into arbitrary power. I ſhall deſcant more 
largely on this ſubject, when 1 come to treat + of 
the compoſition of ws, 


CHAP, VIL 


of the bad applicati on of the name of Sacrilege and 
High-treaſon. 


T is likewiſe a ſhocking abuſe to give the appel- 
lation of High-treaſon to an aftion that does not 
deſerve it. It was decreed by an imperial law f, 
that thoſe who called in queſtion the prince's judge- 
ment, or doubted of the merit of ſuch as he had 
choſen for a public office, ſhould be proſecuted as 
guilty of ſacrilege |. Surely it was the cabinct- 
council and the favourites of the court who in- 
vented that crime, By another law it was deter- 
mined, that whoſoever made avy attempt againſt 
the miniſters and officers of the prince ſhould be 
deemed guilty of high-treaſon, as if he had attempt- 
ed againſt the prince himſelf $. This law is owing 
to two princes +, celebrated in hiſtory for their 
weakneſs; princes who were led by their miniſters 


_ * Father Parennin in the edifying letters. 
+. Book xxix. | 
} Gratian, Valentinian, and Theodoſius, This is 
the ſecond in the Code de crimi, facril, 
|| Sacrilegit inſtar eft dubitare, an is dignus fit quem 
elegerit imperator, Ibid. This law ſerved as a model 
to that of Roger in the conltitutions of Naples, tit 4: 
2 The 5th law ad leg. Jul, maj, 
\ Arcadius and FHononius, 


as 
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as flocks by ſhepherds ; princes who were ſlaves in 
the palace, children in the council, ſtrangers to 
the army ; princes, in 'fine, who preſerved their 
authority only by giving it away every day, Some 
of thoſe favourites conſpired againſt their empe- 
rours> Nay, they did more, they conſpired againſt 
the empire ; they called in barbarous nations; and 
when the emperours wanted to ſtop their progreſs, 
the ſtate was ſo enfeebled, as to be under a neceſſi- 
ty of infringing their law, and of expoſing itſelf to 
the crime of high-treaſon in order to puniſh thoſe 
favourites. 

And yet this is the very law which the judge of 
Monſieur de Cinq-Mars built upon *, when endea- 
yonring to prove that the latter was guilty of the 
crime of high-treaſon for attempting to remove 
Cardinal Richlieu from the miniſtry, he ſays, 
« Crimes that aim ar the perſons of miniſters, are 
deemed, by the imperial conſtitutions, of equal 
* conſequence with thoſe which are levelled againſt 

the emperour's own perſon. A miniſter diſ- 
charges his duty to his prince and to his country; 
to attempt therefore to remove him, is endea- 
vouring to deprive the former of one of his 
arms F, and the latter of part of its power.” If 


even ſlavery herſelf was to deſcend upon che earth, 


ſhe could not ſpeak in any other language. 
By another law of Valeatinian, Theodofius, and 


Arcadius t, falſe coiners are declared guilty of 


 high+treaſon. But is not this confounding the i- 


deas of things? Is not the very horrour of high- 


treaſon diminiſhed, by giving that name to another 
1, = ny | 
* Memoirs of Monteſor, tom. 1. 


+ Nam ipft pars corporis noftri ſunt. "The ſame law 
_ of the Code ad leg. Jul. ator, 4 | | 


þ It is the gth of the Code Theodol, de fal/a moneta. 
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CHAP; IX; 


The ſame ſubjef continued. 
PAVLINUS having wrote to the emperour A- - 


lexander, that © he was preparing to proſecute 
« for high-treaſon, a judge who had decided con- 
< trary to his edict;” the emperour anſwered, 
* "That under his reign there was no ſuch thing as 
«& indirect high-treaſon *.” 

Fauſtinian wrote to the ſame emperour, that as 
| he had ſworn by the prince's life never to pardon 
his ſlave, he found himſelf thereby obliged to per- 
petuate his wrath, leſt he ſhould incur the guilt of 
high-treafon. Upon which the emperour made 
anſwer, ** Your fears are groundleſs F, and you 
* are a ſtranger to my principles.” 

It was determined by a ſenatuſconſultum Þ, that 
whoſoever melted down any of the emperour's ſta- 
tues which ſhould happen to be rejected, ſhould 
not be deemed guilty ot high-treaſon. "The empe- 
rours Severus and Antoninus wrote to Pontius ||, 
that thoſe who ſold unconſecrated ſtatues of the 
emperour, ſhould not be charged with high-trea- 
ſon. 'The fame princes wrote to Julius Caffianus, 
that if any perſon, when flinging a ſtone, ſhould 
by chance ſtrike one of the emperour's ſtatues, he 
ſhould not be liable to a proſecution of high-trea- 
fon F$. The Julian law requires theſe ſorts of limi- 
tations; for, in virtue of this law, the crime of 
high-treaſon was charged not only upon thoſe who 
melted dowti the emperour's ſtatues, but likewiſe 


* Etiam ex aliis cauſis mazeſtatis crichina cefſant mes 
ſecnlo, Leg. 1. cod. ad leg. Ful. may. 
+ Alienam ſez mez 1olicitudinem concepiſti, Leg. 
2, cod, ad leg. Jul. maj. 
* See the 4th law in ff, ad leg. Jul. maj 
| See the 5th law, ibid, $ Ibid, 
| On 
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on thoſe who committed any ſuch like aCtion *, 
which made it an arbitrary crime. When a num- 
ber of crimes of high-treaſon had been eſtabliſhed, 
they were obliged tp diſtinguith the ſeveral ſorts. 
Hence Ulpian the civilian, after ſaying that the ac- 
cuſation of high-treaſon did not die with the cri- 
minal, adds, that this does not relate to F all the. 
treaſonable aCts eſtabliſhed by the Julian law, but 
only to that which implies an atterpt. againſt the 
empire, or againſt the emperour's lite. 


— 


10 H-AF; -X» 
The ſame ſubjeF continued. 


"P HERE was 2 law pafſed in England under Hen- 

ry VIII. by which whoſoever predifted the 
king's death, was declared guilty of high-treaſon. 
This law was very indeterminate ; the terrour of 
deſpotic power is ſo great, that it even turns a- 
gainſt thoſe who exerciſe it, In this king's laſt 11l- 
neſs, the phyſicians would not venture. to ſay he 
was in danger; and ſurely they ated very right ft. 


EE RED RY I 
CHAP. XL 
Of thoughts. 


ARSYAS dreamed that he had cut Dionyſius's 
throat ||, Dionyſius put him to death, pre- 
tending that he would never have dreamed of tuch 
4 thing by night, if he had not thaught of it by 
Cay, This was a moſt tyranical action ; for though 
it had been the ſubject of his thoughts, yet he had 


- Alliudve quid ſimile admiſerint. Leg. 6. ff. ad 
les, Ful. maj 
"+ 1n the ja law in f. ad leg. Ful. de adulteriis, 
| See Burner's hiſtory of the Reformation, 
| Plutarch, lite of Dionyſus, | 
13-3 made 
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made no attempt * towards it. The laws do not 
take upon them to puniſh any other than ouvert 


a&ts. 


Or rm In gs ——_—_ 
CH AP. XI. 


Of indiſcreet ſpeeches, 
OTHING renders the crime of high-treaſon 


more arbitrary than declaring people guilty of 
it for indiſcreet ſpeeches. Speech is ſo ſubject to 
interpretation ; there is ſo great a difference be- 
tween indiſcretion and malice, and frequently fo 
little is there of the latter in the expreſſions uſed, 
that the law can hardly ſubje& people to a capital 
puniſhment for words, unleſs it expreſsly declares 
what words thcy are which render a man puilty #, 
Words do not conſtitute an ouvert aft ; they re- 
main only in idea. 'They generally, when conſider- 
ed by themſelves, have no determinate fignificati- 
on ; for this depends on the tone in which they 
are uttered. Ir often happens, that, in repeating | 
the ſame words, they have not the ſame meaning ; 
this meaning depends on their connection'with 0- 
ther things; and ſometimes more is expreſſed by 
filence than by any diſcourſe whatſoever. As there 
there can be nothing ſo equivocal and ambiguous 
as all this; how 1s it poſſible to convert it into a 
crime of high-treaſon ? Wherever this law is eſta- 
bliſhed ; there is an end not only of liberty, but e- 
ven of its very ſhadow. _ F - 
| In the manifeſto of the late Czarina againſt the 


» The thought muſt be joined with ſome ſort of 
+ Si non tale fit delitum in quod vel ſcriptura legis 
deſcendit vel ad exewplum legis vindicandum eſt, ſays 
Modeſtinus in the ſeventh law, ir f. ad leg. Ful. maj. 


family 
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family of the Dolgorukys *, one of theſe princes 
is condemned to death for having uttered ſome in- 
decent words concerning her perſon ; another for 
having maliciouſly interpreted her ſage regulations 
for the welfare of the empire, and for having of- 
fended her facred perſon by diſreſpetful words. 
Not that I pretend to diminiſh the indignation 
people ought to have againſt thoſe who preſume 
tro ſtain the glory of their prince ; what I mean is, 
that if deſpotic princes are willing to moderate their 
power, a ſimple correction would be more proper 
on theſe occations, than an accuſation of high-rrea- 
ſon, a thing always terrible even to innocence it- 
ſelf +. 
Ouvert acts are not things that happen every 
day ; they are liable to the obſervation of a great 
many people ; and a falſe charge in reſpect to facts 
may be eaſily dete&ted. Words joined to an attion 


aſſume the nature of this action. Thus a man 


who goes into a public market-place to incite the 
ſubje&s to revolt, incurs the guilt of high-treaſon, 
becauſe the words are joined to the attion, and 
partake of its nature. Ir is not the words that are 
puniſhed, but an action in which words are em- 
ployed. 'They do not become criminal, but when 
they prepare for, accompany, or follow a criminal 


_ ation : every thing is confounded, if words are 


conſtrued as a capital crime, inſtead of conſidering 
them only as a mark of a capital crime, 


The emperours, Theodofeus, Arcadius, and Hono- 
rlus wrote thus to Rufinus who was prefettus pre 
torio : ** If a man ſpeaks amiſs of our perſon, or 
« government, we do not for all that intend to pu- 
* niſh him ; if + he has ſpoke through levity, we 


© muſt 


* In I740. | | 
7 Nec lubricum linguz ad penam facile trahendum 
eſt. Modeſtin. in the 9th law, inf. ad leg. Ful. maj. 


þ Si id ex levitate proceſſerit, contemnendum eſt ; fi 
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** muſt deſpiſe him ; if through folly, we mnf: 
«*« pity him; and if he wrongs us, we mult forgive 
* him. Wherefore, leaving things as they are, you 
«* muſt inform us. accordingly, that we may be 
** able to judge of words by perſons, and that we 
« may well conſider whether we ought to puniſh 
** or overlook them.” | 


5 CH A P. . XIII 
Of writings. 


: fa writings there is- ſomething more permanent 
than in words ; but when they are no way pre- 
parative to high-treaſon, they are not a ſubject of 
that crime.” 7 
And yet Auguſtus and Tiberius ſubjeRed fatirical 
writers to the ſame punithment as for having violated. 
thelaw of majeſty ; Auguſtus *, becauſe of ſome li- 
bels that had'been wrote againſt men and women 
of the firſt quality ; ' "Tiberius, becauſe of thoſe 
which he ſulpe&ted to have 'been written againſt 
himſclf. Nothing was more fatal to Roman liber- 
ty. Cremutius Cordus was accuſed for having call- 
ed Caſſius in his annals the laſt of the Romans +. 
Satirical writings are hardly known 'in 'defpotic 
governments, where dejection of mind on the one 


| hand, and ignorance on the other, afford neither 


abilities nor will to write, In democracies they are 
not hindered for the very ſame reaſon, ' which 
cauſes them to be prohibited under rhe' govern- 
ment of a ſingle perſon : being generally Tevelled 


ex inſania miſeratione dignifimum: $ ab injuria, re- 
mittendum.. Leg. unica Cod. /i quir imperat maled. 

* Tacitus's Annais, book 1. This continued under 
the following reigns, Sce the firſt law in the Code 
ge famn/is libellis.. | 

+ Tacit. Annal. book ir, 

againſt 
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againſt men of power and authority, they flatter the 
malignity of the people who are the governing par- 
ty. In monarchies they are forbidden, but rather 
as a ſubject of civil animadverſion, than as a capital 
crime. 'They may amuſe the general malignity, 
pleaſe the malecontents, diminiſh the envy againſt 
public employments, give the people patience to 
ſuffer, and make them laugh at their ſufferings. 
But no government is ſo averſe to fatirical writ- 
ings as the ariſtocratical. 'There the magiſtrates 


are petty ſovereigns, but not great enough to deſ- 


piſe affronts. If in a monarchy a ſatirical ſtroke 
is deſigned againſt the prince, he is placed in ſuch 
an eminence that it does not reach him ; but an a- 
riſtocratical lord 1s pierced to the very heart. 
Hence the decemvirs, who formed an ariſtocracy, 
puniſhed ſatirical writings with death Þ. 


CHAP. NIV. 
Breach of modeſty in puniſhing crimes, 
"PHERE are rules of modeſty obſerved by almoſt 


every nation in the world ; now, it would be 
very abſurd to infringe theſe rules in the puniſh- 
ment of crimes, the principal view of which gughr 
always to be the eſtabliſhment of order, 

Was it the iatent of thoſe oriental nations who 
expoſed women to elephants trained up for an abo- 
minable kind of puniſhment, was it, I ſay, their 
wo to eſtabliſh one law by the breach of anq- 
ther ? 

By an ancient cuſtom of the Romans, it was not 
permitted to put girls to death, till they were ripe 
for marriage, Tiberius found out an expedient of 
having them debauched by the executioner, before 


7 The law of the twelve tables, 
. they 
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they were brought to the place of puniſhment #, 
Thus this bloody and ſubtile tyrant deſtroyed the 
morals of the people to preſerve their cuſtoms, 
| When the magiſtrates of Japan cauſed women to 
be expoſed naked in the market-place, and obliged 
them to go upon all four like beaſts, modeſty was 
ſhocked + : bur when they wanted to compel a 
mother when they wanted to force a fon—— 


I cannot proceed ; even nature herſelf was ſtruck 
with horrour. IN: 


CHAP. XV. 
Of the infranchiſement of flaves in order to accuſe their 


maſter, 


A VGUSTUS made a law that the ſlaves of thoſe 
who conſpired againſt his perſon, ſhould be 
ſold to the public, that they might depoſe againſt 
their maſter #5. Nothing ought to be neglected 
that may. contribute to the diſcovery of an heinous 
crime ; it 15 natural therefore that in a government 
where there are ſlaves, they ſhould be allowed to 
inform ; but they ought not to be admitted as wit- 
neſles. | ; 
| Vindex diſcovered the conſpiracy that had been 
formed in favour of 'Farquin z but he was not ad- 
mitted a witneſs againſt the children of Brutus. It 
was right to give liberty to a perſon who had ren- 
dered ſo great a ſervice to his country ; but it was 
not given him in order to enable him to render 
this ſervice. | 


Thus the emperour Tacitus ordained: that ſlaves. 


* Suetonius iz Tibario. | 


F ColleCion of voyages that contributed to the e- 
ſtabliſhment of the Eaſt-India company, tom. 5+ 
part 2. - | 

{ Dio ia Xiphilinus, 

ſhould 
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ſhould not be admitted as witnefſes againſt their 
maſters, even in the caſe of high treaſon *: a law 
which was not inſerted in Juſtinian's compilement. 


of calumny in reſpe to the crime of high-treaſon. 
Odo juſtice to the Cxfars, they were not the 
firſt deviſers of the diſmal laws which they en- 
ated. It was Sylla + that taught them. that calum- 


niators ought not .to- be puniſhed ; but the thing 
was ſoon carried ſo far as to reward them }. 


ff a * 


CH A P. XVIL. 
Of the' revealing of conſpiracies. 

T* thy brother the ſon of thy mother, or thy ſon, or 
thy daughter," or the wife of thy boſom, or thy 
friend, which is as thine own foul, entice thee ſecret- 
ly, ſaying, Let us' go and ſerve other gods, thou 
ſhalt ſurely kill him, thou ſhalt flone him ||: This 
law of Deuteronomy cannot be a civil law among 
moſt of the nations known to us, becauſe it would 
pave the way for all manner of wickedneſs. | 
| No leſs fevere is 'the law of ſeveral countries, 
which commands the ſubjects, on pain of death, to 
diſcloſe conſpiracies in which they are not even ſo 


* Flavins Vopiſcus in his life, 
+ Sylla made a law of majeſty, which is mentioned 
in Cicero's orations pro Cluentio, art. 3. in Piſenem, art. 
21, 2d agaialt Verres, art. 5. familiar epiſtles, book 
3. letter 11, Czar and Auguttus inſerted them in 
the Julian laws ; others made additions to them. 

} Er quo quis diftin&ior accuſator, eo magis hono- 
res aflequebatur, ac veluti ſacroſagRus erat, Tacit. 

| Deuteron, chap. xii. ver. 6, 


Vor. 1. K ik much 
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much. as concerned, When ſuch a law is eſtabliſh- 
ed in a monarchical government, it is very proper 

it ſhould be under ſome reſtriCtions. : 
It ought not to be applied in its full ſeverity, but 
to the ſtrongeſt caſes of high-treaſon. In thoſe 
countries it 1s of the utmoſt importance not to con- 
found the different degrees of this crime. In Japan 
where the laws ſubvert every idea of human reaſon, 
the crime of concealment 1s applied even to the 
moſt ordinary caſes. «Ty 207 £2517 
| A certain relation * makes mention of two young 


ladies, who were ſhut up for life in a box thick 


{et with pointed nails, one for having had a love- 
intrigue, and the other for not diſcloſing it. 


CH AP. XVII. 
How dangerous it is in republics to be too ſevere in 


puniſhing the crime of high-treaſon. 


A®? ſoon as a republic has compaſſed the deſtruc- 

tion of thoſe who wanted to ſubvert it, there 
{hould be an end of examples, puniſhments, and 
even of rewards. 

Great puniſhments, and conſequently great 
changes, cannot take place, without inveſting fomc 
citizens with too great a power, It is therefore 
more adviſable in this caſe to exceed in lenity, than 
in ſeverity ; to baniſh but few, rather than many ; 
and to leave them their eſtates, rather than to make 
a great number of confifſcations. Under pretence 
of avenging the republic's cauſe, the avengers 
would eſtabliſh tyranny. | The buſineſs is not to de- 
ſtroy the rebel, but the rebellion. 'They ought to 


* Colle&ion of voyages that contributed to the eſta” 
bliſhment of the Eaſt-India company, p. 423. book v- 
part 2, | 


return 
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return-as-quick-as-poſlible into the uſual track of 
government, in which eyery one is protec&ted by 
the laws, and no one oppreſled. 

.We-find in Appian *, the edit and formula of 
the proſcriptions. One would imagine that they 
had no, other aim than the good of the republic, ſo 
coolly they ſpeak, ſo many advantages they point out, 
ſo preferable ard x means they take to others, ſuch 
ſecurity.they, promiſe to the rich, ſuch tranquillity 
to the poor,, ſo afraid they ſeem'to be of endanger- 
ing the lives of the ſubjects, ſo deſirous of, appeal\- 
ing the ſoldiers : a dreadful example, which ſhews 
how near ſevere puniſhments border upon tyranny. 

The Greeks ſet no bounds to the vengeance they 
took of tyrants, or of thoſe they ſuſpected” of ty- 
ranny ; they put their children to death +4, nay 
ſometimes five of their neareſt relations | ; and 
they proſcribed an infinite number of families. By 
this means their republics ſuffered the moſt violent 
ſhocks ; exiles, or the return of the exiled, were al- 
ways epochas that indicated a change of the conſti- 
tution, | | EW 

The Romans had more ſenſe. When Caſſius was 
put to death for having aimed at tyranny, the que- 
ſtion was propoſed, whether his children” ſhould 
undergo the ſame fate ? But they were preſerved, 


** They,” ſays Dionyſius Halicarnaſſus |, © who 


* wanted to change this law at the end of the 
* Marfan and civil. wars, and to, exclude from 
4: Roe offices the children of thoſe who had 
«c 


en proſcribed by Sylla, -are very. much to 


6&6 blame,” 


* Of the civil wars, book iv. 
+ Dionyf, Halicarn, Roman antiquities book viii. 
I Tyranno occiſo, quinque ejus proximus. cognati- 


ene magiſtratus necato, Cc. ge invent. lib. 2. © 
| Book viii, p. 547. * 


KR k 2 _ CHAP. 
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CHAF.. IIK.. 


In what manner the uſe of liberty is ſuſpended i ina re- 
public. 


JN countries where liberty is moſt eſteemed, there 

arc laws by which a ſingle perſon is deprived of 
It, in order to preſerve it tor the whole community, 
Such are in England what they call bills of attain- 
der *. Theſe are relative to thoſe Athenian laws 
by which a private perſon was condemned +, pro- 
vided they were made by unanimous ſuffrage of fix 
thouſand citizens. T hey are relative alſo to thoſe 
laws which were made at Rome againſt private ci- 
tizens, and were called privileges F. "Theſe were 
never paſſed but in the great meetings of the 
people. But in what manner ſoever they are enact- 
ed, Cicero is for having them aboliſhed, becauſe 
the force of law conſiſts in its being made for the 
whole community ||. I muſt own, notwithſtand- 
ing, that the practice of the freeſt nation that ever 
exiſted, induces me to think that there are caſes in 
which a veil ſhould be drawn for a while over li- 


berty, as it was cuſtomary to, veil the ſtatues of the 
. gods. 


* 'The ack of the Continuation of Rapin Thoy- 
ras defines a bill of attainder, a ſentence, which, upon 
being approved by the two houſes, and ſigned by the 
king, paſſes into an at, whereby the party accufed is 
declared guilty of high- -treaſon without any other 
formality, and without appeal. Tom. 2. p.'266. 

F Legem de fingulari aliquo ne rogato, nifi ſex mil- 
libus itaviſum, Ex andecide de mafreF ver: This 1 is what, 
they called Oftraciſm. 4th 

f De privis hominibus latz.. | Cltero d bas: Ii. +; 

Scitum eſt Juſſum i in omnes, Cicero, ibid. 


CHAP, 
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CH AP. XX. 


7 laws foomrable to the kherty of the fubjett in a 
100 (dt, republic. | 


I 2 bite governments it often happens that ac- 

cuſations.are carried on. in public, and every man 
is allowed to accuſe whomſoever he pleaſes. This 
rendered it neceflary to eſtabliſh pr oper laws, in or- 
der to prote& the innocence of the ſubjet. Ar 
Athens, if an accuſer had not the fifth part of the 
votes on his ſide, he was obliged to pay a fine-of a 
thouſand drachms.. Acchines, who accuſed Creſi- 
phon, was condemned to pay this fine *, At Rome 
a falſe accuſer was branded with infamy +, by 
marking the letter X on his forchcad. Guards were 
alſo appointed to watch the accuſer, in order ro 
prevent his corrupting either the Judges or the wit- 
neſles }. 

I have already taken notice of that. Aticniar and 
Roman law, by which the party accuſed was allow- 
£d to withdraw before judgement was pr onounced. 


CHAP. XXL. 


of the cruelty of laws in reſpe& to debtors in a repub- 


lic, 


REAT i is the ſuperiority which one » fellow: fub- 
Je&t has already over another, by lending him 
money, which the latter borrows in order to ſpend, 
and of courſe has no longer in his poficflion. What 
pauſt be the conſequence, if the laws of a republic 


* See Philoſtratus, book r. . Lives of the Sophilts, 
life of Aſchines, See likewiſe Plutarch and Photius. 

+ By the Remmian law. 

3 Plutarch, in a treatiſe, ;ntitled, How a oadfon 
may reap advantage from his enemies. 

ET On fryer ono : | make 
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make a farther addition to wad "ROVREune #nd ſub. 
jection ? 

At Athens and Rome *, it was at rſt ermitted 
to fell ſuch debtors ©: as were \infolvent.- - Solan re» 
drefi:d this abuſe at Athens +, by ordgialiy that 
no. man's body ſhould anſwer for his civil debts, 
But the decemvirs { did not'reform the ſame cuſtom 
at Rome ; and though they had Solon's regulation 
before their eyes, yet they did not chufe to follow 
it. This is not the only paſſage of . the law of the 


 awelve tables, in which the. decemvirs ſhew' their 


deſign of checking the ſpirit of democracy. 

Often did thoſe cruel laws againſt debtors iow 
the Roman republic into danger, A min all covered 
with wounds, made his 'efcape from his creditor's 
houſe, and appeared in the forum ||. The people 
were moved with this ſpectacle, and, other citizens 


whom their creditors durſt no longer . confine, 


emerged from-their dungeons. They had promiſes 
made them, which were all broke, Lhe people 
upon this having withdrawn to the ſacred mount, 
obtained, not an abrogation of thoſe laws, but a 
magiſtrate to defend them. Thus they quitted a 
Kate of anarchy, but were ſoon in danger of falling 
into tyranny. Manlius, to render himſelf popular, 
was going to ſet thoſe citizens at liberty, who had 
been reduced to ſlavery by their inhuman creditors 5. 
Maalius's deſigns were prevented, but without re- 


"RBIng the evil, Particular laws facilitated to 


', * A great many ſold their children to pay cheir, debts, 
Pluar ch, life of Solon. | 

+ Plutarch, life of Solon, 

+ It appears from hiſtory that this cuſtom was eſta? 
»lithed among the Romans before the law of the rwelve 


| tables. Livy, dec. 1. book 2. 


| Dionyf. Halicarn. Rom. Antiq. book G6. 
H Plutarch, ite of Furias Camillus, HE: 7: 
F ' _ debtors 
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debtors the means of paying *, and in the year of 
Rome 428 the conſuls propoſed a law +, which de- 
prived creditors of the power of confining their 
debtors in their own houles f. An uſurer, by name 
Papirius, attempted to corrupt the chaſtity of a 
young man named Pubhis, whom he kept in ions. 
Sextus's \crime gave to Rome its political liberty 3 
that of Papirius gave it alfo the civil. 

Such was the fate of this city, that new crimes 
confirmed the liberty, which thoſe of a more an- 
cient date had procured it. Appius's attempt upon 
Virginia, flung the people again into that horrour 
againft tyrants with which the misfortune of Lucre- 
tia had firſt inſpired them. Thirty-ſeven years af- 


ter the || crime of the infamous Papzrivs, an ation 


of the like criminal nature {$, was the' cauſe of the 
_ people's retiring to the Faniculum 4, and of giving 
new Vigour to the law made for the ſafety of debt- 
\ - Rp 


by debtors for having violated the laws againft uſu- 
ry, than the latter were ſued for refuſing to pay 
them, 


* See what follows in the 24th chapter of the book 
of laws as relative to. the uſe of money. 

+ One hundred and twenty years after the law of 
the twelve tables, eo anno plebi Romane, velut aliud ini- 


tium libertatis Sactum eſt, quod nee deſi, erant. Liv. 


lib. 8. " 
F Bona debitoris, non corpus obnoxium eſſet, bid. 
|| The year of Rome 465. 


$ That of Plautins who made an attempt. « on "the 
body of Veturius. Valerius Maximus, book 6. art. 9. 
Theſe-two, events ought not. to be confounded ; they 
are neither the ſame perſons, nor the ſame times, _ 
| + Seea fragment of Dionyſ, Halicarn. in the-extra&t 
of virtues and vices ; Livy's, epitom, book 11. and 
Freinſhemius, book 11. 


CH AP. 


After that time cheditors were oftener proſecuted 
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| CH AP. XXII. | ng 
Of things that ſtrike at liberty in monarchies. 


T BERTY has been often weakened in monarchies 

by a thing of the leaſt uſe in the world to the 
prince : This is, the naming of commiſſioners to 
try 2 private perſon, 

The prince himfelf derives ſo very little advan- 
tage from thoſe commiſſioners, that it is not worth 
while to change for their ſake the common courſe 
of things. He is morally ſure that he has more of 
the ſpirit of probity and juſtice than his commiſlion- 
ers, who always think themſelves ſufficiently juſti- 
hed by his orders, by a dubious intereſt of ſtate, by 
the choice that has been made of them, . and even 
by their very apprehenſions, | 

Upon the arraigning of a peer under Henry VIII, 
it was cuſtomary to try him by a committee of the 
houſe of lords : By this means he put to death as 
many peers as he pleaſed. 


CH A P. XXII. 
Of ſpies in monarchies. 


HOULD I be aſked whether there is ; any necefſi- 
ty for ſpies in monarchies ; my anſwer would be, 
that the uſual practice of good princes is not to em- 
ploy them. When a man obeys the laws, he has 
_ diſcharged his duty to his prince.. He' ought at 
leaſt to have his own houſe for an aſylum, and the 
reſt of his conduct ſhould be exempt from inquiry. 
'The ſpying-trade might perhaps be tolerable, were 
it practiſed by honeſt men ; but the neceſſary inta- 
my of the perſon is ſufficient to make us judge of 
the infamy of the thing. A, prince ought to 
a& :towards his ſubjects with candour, wy” | 
| NElsz 
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neſs, and confidence; He that has ſo much diſ- 
quiet, ſuſpicion, and fear, is an aftor embarraſſed 
in playing his part. When he finds that the laws 
are generally obſerved and reſpected, he may judge 
himſelf ſafe. The general behaviour of the public 
anſwers for that of eyery individual. Let him not 
be afraid 3 He carinot imagine how natural it is for 
his people to love him; And how ſhould they do 
otherwiſe than love him ? ſince he is the ſource of 
almoſt all the favours that are ſhewn ; puniſhments 
being generally charged to the account of the laws. 
He never thews himlielf to. his people but with a ſe- 
rene countenance 3 "They: have even a ſhare of his 
glory, and they are protected by his power.. A proof 
of his being beloved is, that his ſubjects have a con- 
 fidence in him ; what the miniſter retuſes, they ima- 
gine the prince would have granted : Even under 
public calamities they do not accuſe his perſon ; 
they are apt to complaiuw of his being miſinformed; 
or beſet by corrupt men : Did the prince but know, 
ſay the people; theſe words are a kind of invocation, 
and a proof of the confideiice they have in his per- 


ſon, 


CHAP. XXIV. 
of anonymoits letters. | 
THE Tartars are obliged ro put their names to 
> their arrows, thar'the arm'may be known that 
ſhoors them, When Philip of Macedon was wound- 
ed at the ſiege ofa certain town, theſe words were 
found on the javelin, | Afr has given this mortal 
wound to Philip *, If they who accute a perſon did 
It merely to ferve the public; they would not carry 
their complaint to the prince, who may be cafily 
* Platatch's riiorals, cotfipatiſan. of ſome Roman 


and Greek hiſtories, tom. 2. Þ. 427. Suk 
Vor.. I. L1 prejudiſed 
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prejudiſed, but to the magiſtrates who have rules 
that are formidable only to calumniators. Bur if 
they are unwilling to leave the laws open between 
them and the accuſed, it is a preſumption they have 
reaſon to be afraid of them ; and the leaſt puniſh- 
ment they ought to ſuffer, is not to be credited, 
No notice therefore ſhould ever be raken of thoſe 
letters but in caſes that cannot admit of the delays 
of the ordinary courſe of juſtice, and where the 
prince's welfare is concerned: 'Fhen it may be ima- 
gined that the acctſer has made an effort which has 
untied his tongue and made him ſpeak. But in 
other caſes one ought to ſay with the emperour 
Conſtantius, * We cannot ſufpe&t a perſon who has 


© wanted an accuſer, whilſt he did not want an 
© enemy *,” ff 


CH A P. XXV. 
Of the manner of governing in monarchies. 
HE royal authority is a great ſpring that ought 
to move eaſily and without noiſe. The Chincftc 
boaſt of one of their emperours, who governed, 
they ſay, like heaven, that is, by his example. 
There are ſome caſes it which a ſovereign ought 
to exert the full extent of his power ; and others in 
which he ouglt to reduce tit within its proper li- 
mits; 'The ſublimiry of adminiſtration confiſts, in 
knowing perfettly the proper degree of power that 
ſhould be exerted on different occafions. 
—_ 'The whole felicity of our: monarchies conſiſts in 
the. opinion people have of the lenity of the govern- 
ment. A wrong-headed miniſter always wants to 
'Temind us of.our flavery. But granting even that 
we are flaves, he ought to endeavour to con- 
ceal our miſerable condition from us, All he can 


» 


* Leg. 6. cod, Theod, de famof. litellis. 


fay 
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ſay or write, js, that the prince is uncaſy; that he 
is ſurpriſed, and that he will ſet things to rights. 

There 4s a certain eaſe ini\commanding ; the prince 

ought only to encourage, and leave the menacing 

part to the laws *, | | 


CHAP. XXVL | 
That in a monarchy the _ ought to be of eaſy ac- 

| CeJS. | 
THE utility'of this maxim will appear better from 
+ | the inconveniency attending the contrary prac- 
tice, © Czar Peter I. ſays the Sieur Perry +, has 
« publiſhed a new edit, by which he forbids any 
*« of his ſubjects to offer him a petition, till after 
« having preſented two to his officers. In caſe of 
&« refuſal of juſtice, they may preſent him a third, 
* but upon pain of death, if they are in the wrong. 
« After this, no one ever preſumed to offer a pe- 
« tition to the Czar,” | 


CHAP, XXVIIL 
| Of the manners of a monarch. . ' 
THE manners of a prince contribute as much as 
the laws themſelves to liberty ; like theſe he 
may transform men into beaſts, and beaſts into men. 
If he likes free and noble ſouls, he will have ſub- 
jects ; if he likes baſe daſtardly ſpirits, he will have 
flaves, Does he want to know the great art of 
ruling ? let him call honour and virtue around his 
paris let hjm invite perſonal merit. He may even 
lometimes caſt an'eye on talents and abilities, Let 
.£M Nerva, ſays Tacitus, increaſed the eaſe of the 
empire, ITY AO ROG | | | 
+ State of Ruſſia, p. 1793. Paris edition, 1717. 
| | "— WY. | =", mot 
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him not be afraid of thoſe rivals who are called 
men of merit ; he is their equal-as ſoon as he loves 
them. Let him gain the hearts of his people with- 
out Dringing their ſpirits \ into ſubjeftion. Let him 
render himſelf popular; he ought+to be pleaſed with 
the affeCtion of the loweſt of his ſubyects, for they 
roo are men, The common people require fo ve 
little deference, that it is fit they ſhould be humour- 
ed; the infinite diſtance between the ſovereign and 
them will ſurely prevent them from giving him any 
uneaſineſs. Let him .be exorable to ſupplication, 
and reſolute againſt demands ; let: him be ſenſible, 
in fine, that his people haye his refuſals,: while bis 
courtiers eryoy his favour. 


«4 : " 'S' L F . ; 


\C H A P. XXVIL 
Of the regard which manarchs owe to their filjedts 


PRINCES ought to be extremely circumſpect in 
| point of raillery. It pleaſes when moderate, 
becauſe it opens the way to familiarity ; but a biting 
raillery is leſs excuſable jn. them than in the meaneſt 
of their ſubjechs, fox it is they alope that give a 
mortal wound. 

Much leſs ought they to offer a notorious inſult 
to any of their ſubjeCts; kings were inftitated 19 
pardon, .and to puniſh, bur never to inſult.” 

When they inſult their ſubjefts, their treatment 

is more cruel than that of the Turk or the Muſco- 
'vite, The inſults of the latter are a humiliation, 
not a diſgrace ; 3 but both muſt follow from the, in- 
'Jults of the former. * 
Such 3s the prejudice of the eaſtern pations, that 
they look upon an affront coming from the prince, 
as the ctteFt of paternal goodneſs; and ſuch, on the 
contrary, is our way of thinking, that to the cruel 
vexation of being affronted, we join the deſpair of 
ever being able to wipe off the diſgrace. 


Princes 
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Princes ought to be overjoyed to have ſubje&ts ta _ 


whom honour 1s dearer thaw life, an incitement to 
fidelity as well as to COUrage. 

They ſhould remember the misfortunes that iowa 
happened to princes for infulting their ſubjects, the 
revenge of Charea, of the eunuch Nar/es, of count 
Julian, and in finc of the ducheſs of Maontpen/ier, 
who being enraged againſt Henry UI, for having 


publiſhed forme of her private ys, plagued hiaz 
all Had life. 


CHAP: XXIX, 


Of the civil laws proper for mixing a little liberty ind 
deſpotic government, 


HOUGH deſpotic governments are of their own 


nature every where the ſame ; yet from cir- 


cumſtances, from an opinion of relivion, . from 


prejudice, from received examples, from a parti- 
cular turn of mind, from manners or morals, it ts 
poſſible they may admit of a conſiderable difference, 

It is uſeful that ſome particular notions ſhould be 
eſtabliſhed ip thoſe governments, 'Thus in China 
' the prince is conſidered as the father of his people; 
and at the commencement of the empire of the 
Arabs, the prince was their preacher *, 

It is proper there ſhould be ſome ſacred book to 
ſerve for a rule, as the Koran among the Arabs, 
the books of Zoroaſter among the Perſians, the 
| Vedam among the Tndians, and the claſſic books 
among the Chineſe, The religious code ſupplies 
the civil one, ang direfts the arbitrary power. 

It is not at all amiſs thar in dubious caſes the 
Judges ſhould conſulr the miniiters of religion qr 


* The Califs. 


+} Hiſtory of the Tartars, me 3. P. 277+ in the re- 
marks, _ 
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Thus in Turky the Cadis conſult the Mollachs. But 
if it is a capital crime, it may be proper for the 
particuiar judge, if ſuch there be, to take the go- 
vernour's advice, to the end that the civil and eccle- 


fiaſtic power may be tempered alſo by the political 
authority, 


— __—_—— 


———————— rn g——_— _———_ 


CHA P., XXX. 
The ſame ſubjeft continued. 


NOTHING but the very exceſs and fury of ef: 

potic power ordained that the father's diſgrace 
ſhould drag after it that of his wife and children. 
"They are wretched enough already without being 
criminals : Beſides, the prince ought to leave ſup- 
pliants or mediators between himſelf ang the accu- 
ſed, to aſſwage his wrath, or to inform his juſtice, 

It 3 is an excellent cuſtom of the Maldivians *, that 
when a lord is diſgraced, he goes ey ery day to pay 
his court to the king till he is taken again into fa- 
vour : His preſence difarms the prince's wrath. 

In fome deſpotic governments + they have a 29- 
tion thart it is treſpaſſing againſt the reſpe&t due to 
their prince, to ſpeak to him in favour of a perſon 
in diſgrace. 'Theſe princes ſeem to uſe all their en- 
deavours to deprive themlclves of the virtue of cle- 
mency. 

Arcadius and Honorius, | in a law | which we have 
already deſcanted upon ||, poſitively declare that 
they will ſhow no favour to thoſe who ſhall preſume 


* Sce Francis Pirard, | 

TAs at preſent in Perſia, according to Sir John Char- 
din, This cuſtom 1s very ancient, They put Cava- 
des, ſays Procopius, in the caſtle of oblivion. There 
is a law which forbids any one to ſpeak of thoſe who 
are ſhat up, or even to mention their name, 

+ The 5th law in the cod. ad leg. ack ma. 

| In chapter 8. of this book 

tO 
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to petition them in behalf of the guilty F, This 
was a very bad law indeed, ſince it is bad even un- 
der a deſpotic government. 

The cuſtom of Perfia, which permits every man 
that pleaſes, to leave the kingdom, is excellent ; 
and though the contrary practice derives 1s origin 
from deſpotic power, which has always looked upon 
ſubjects as flaves +4, and thoſe who quit the country 
as fugitives, yet the Perſian practice 1s uletul even 
to a deſpotic government, becauſe the apprehention 
of the flight, or of the withdrawing of debtors, puts 
a ſtop to, or moderates the oppreſtions of bathaws 
and extortuoners. 


0000000C0000000000000000000080000D 
BOOK XIL 


Of the relation which the levying of taxes 
and the greatneſs of the public revenues 
have to liberty; 


{ 


- 
a. FIRE & 


CHAP, I. 
Of the revenues of the ſtate. 


"THE revenues of the ſtate are a portion that eaeh 
ſubject gives of his property, in order to ſe- 

cure, Or to have the agreeable enjoyment of the re- 

mainder. | 


* Frederick copied this law, in the conſtitution of 

Naples, book 1. ahi 
+ In monarchies there is generally a law which for- 
bids thoſe who are inveſted with - public employments 
. to go out of the kingdom without the prince's leave. 
This law ought to eſtabliſhed alſo in republics. But in 
thoſe that have particular inſtitutions, the prohibition 
| bught to be general, in'order to prevent the introduc- 

tion of foreign manners, | 

To 
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To 6x theſe revenues in a proper manner, regard 
thould be had both to the neceſſities of the ttate 
and to thoſe of the ſubje&. The real wanis of the 
people ought never to give way to the imaginary 
wants of the ſtate, WM : 

Imaginary wants are thoſe which flow from the 
paſſions, and from the weakneſs of the. governours, 
trom the charms of an extraordinary projett, from 
the diſtempered delire of vain glory, and from a 
certain impotency of mind incapable of withſtanding 
the attacks of tancy. Often has it happened, that 
miniſters of a reſtleſs diſpoſition have imagined that 
the wants of the ſtate were thoſe of their own little 
and ignoble ſouls. | 

There is nothing requtiires more wiſdom and priu- 
dence than the regulation of that portion which is 
taken from, and of that which is left to the ſubject; 

'Fhe public revenues are not to be meaſured by 
what the people are able, but by what they ought 
to give ; and if they are meaſured by what they arc 
able to give, it ought to be at leaſt by what they 
are able to give conſtantly, 


CHAP. Il. 
That it is bad reaſoning to ſay that the greatneſs of 
taxes is good in its own nature; © 


"P HERE have been inſtances in particular monar- 
chies, of ſmall ſtates exempt from taxes, that 
have been as miſerable as. the circumjacent places 
which groaned under the weight of exactions. 'The 
chief reaſon of this is; that the ſmall ſurrounded 
ſtate can hardly have any ſuch thing as induſtry; 
arts, or manufactures, becauſe in this reſpect it lies 
under a thouſand reſtraints from the great ſtate in 
which it 1s incloſed, "The great ſtate that ſurrounds 
it, 3s blefled with induſtry, manufactures, and arts; 
and eſtabliſhes laws by which thoſe ſeveral advanta- 
rontig | g's 
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ges are procured, The petty ſtate becomes there- 
fore neceflarily poor, Jet it, pay ever fo few taxes. 

And yet ſome have concluded from the poverty 
of thoſe petty ftates, that in order to render the 

eople intluſtrious, they ſhould be loaded with taxes. 
But it would be a much better concluſion to ſay that 
they ought to have no taxes at all. None live here 
but wretches who retire from the neighbouring 
parts to avoid working ; wretches, who, diſheart- 
enced by pain and toil, make their whole felicity 
conſiſt in idieneſs. 

The effeCt of wealth in a country is to inſpire 
every heart with ambition, the effect of poverty is 
to give birth to deſpair. 'The former is excited by 
labour, the latter is ſoothed by indolence. 

Nature is juſt to all mankind ; ſhe rewards them 
for their induſtry ; whilſt the renders them induſ- 
trious by annexing rewards in_ proportion to the 
greatneſs of their labour. Bur if ah arbitrary power 
deprives people of the recompenſes of nature, they 
fall into a diſreliſh of induſtry, and then indolence 
and ination ſeem to be their only happineſs. 


Of taxes in countries where part of the pebple are 

4D _ villains or bondmen *. 

PHE ſtate of villainage is ſometimes eſtabliſhed 
after a conqueſt. ſn that caſe the bondman. 

br villain that tills the land, ought to have a kind 

of partnerſhip with his maſter. Nothing but a 

communication of loſs or profit can reconcile thoſe 


who are doomed to labour, with thoſe who are 
 blefſed with a ſtate of affluence, 


* Glebe aſcriptitios, 


TLL Ma: CHAP; . 


274 THE SPIRIT Book XII, 
| CHAP iv. © 
Of a republic in the like caſe. 


JW HEN a republic has reduced a nation to the 

drudgery of cultivating her lands, ſhe ought 
never to ſuffer the free ſubject to have a power of 
tncreaſfing the tribute of the bondman., "This was 
not permitted at Sparta. 'Thoſe brave people 
thought the Helotes * would be more induſtrious in 
cultivating their lands, upon knowing that their 
ſcrvitude was not to increaſe ; they imagined !like- 
wiſe that the maſters would be better citizens when 
they defired no more than what they were accul- 
romed to enjoy. _ ED gran 

CH:AF.-N;. 
' Of a monarchy in the like caſe. 


WW HEN the nobles of a monarchical ſtate cauſe 
| the Jands to be cultivated for their own uſe 
by a conquered people, they ought never to have 
a power of increaſing the ſervice or tribute +, Be- 
{ides 1t 1s right the prince ſhould be fatished with his 
own demeſne and -the military ſervice. But if he 
wants to raiſe taxes on the bondme. of his nobility, 
the lords of the ſeveral diſtricts ought to be anſwer- 
able for the tax t, and be obliged to pay it for the 
bondmen, by whom they may be afterwards reim- 
burſed.” But if this rule is not followed, the lord 
and the collefors of the prince's taxes will harraſs 


* Plutarch, | | | | 
+ This is what induced Charlemagne to make his 


excellent inſtitutions upon this head. See the 5th book 
of the capitularies, art, 303. 


{ This is the praQtice in Germany. | 
Sh p the 
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the poor bondman by turns, till he perifhes with 
miſery, or flics into the woods. 


pe P. VL 
Of a deſpotic government in the like caſe. _ 
WHAT has been above ſaid, is ſtill more indiſ- 


penſably neceflary in a deſpotic government. 


The lord who is every moment liable to be ſtripped 
of his lands and bondmen, is not ſo wo to pre- 
ſerve them, 

When Peter I. thought proper to follow the 
cuſtom of Germany, and to- demand his taxes in 
money, he made a very prudent regulation which 
& {till followed in Ruſſia, The gentleman levies the 
tax on the peaſants, and pays it- to the Czar, If 
the number of peaſants diminiſhes, he pays all the 
fame ; if it increafes, he pays no more: 50 that 1t 
js his intereſt not to worry or opperls' his vaſſals. 


CHAP. vil. 


Of taxes in countries where villainage is not efla- 


bliſbed, 
JA HEN che inhabjtants of a Nate are all free 


ſubjects, and each man enjoys his property 


with as much right as the prince his ſovereignty, 


taxes may then be laid either on perſons, on lands, 


on merchandiſes, on two of theſe, or on all three 
together, 


In the taxing of perſons, it would be an unjuſt 


proportion to conform exatly to that of property. 
At Athens the * people were divided into four 
claiſes, "Thoſe who drew five hundred meaſures of 


guid or dry fruit from their eſtates, paid a Þ ta-. 


* Pollux, book $8. chap. 10. art. 130, 
f Or 69 mine, 
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lent to. the. public ; thoſe who drew three hundred 
meaſures, paid half a talent ; thoſe who had two 
hundred meaſures, paid ten ming ; thoſe of the 
fourth claſs paid nothing at all, The tax was fair, 
though it was not proportionable: If it did not fol- 
low the proportion of people's property, it followed 
that of their wants. It was judged that every man 
| Had an equal ſhare of what wes neceſſary for nature; 

that whatſoever was.neceſſary for nature ought not 
to be taxed ; that to this ſucceeded.theuſeful, which 
ought to. be, taxed, but leſs. than, the, ſuperfluous, 
and that largeneſs of the taxes on what, was luper- 
AHyous, prevented -ſuperfluity. | 

In, the, taxing of lands, it is cuſtomary, ta. make 
liſts. or, regiſters, in which. the different, claſſes of 
eſtates are. ranged. But it is. very. difficult to know 
theſe differences, and. ſtill- more. ſo. to. fiod people 
that, are, not.intereſted. in. miſtaking. them. ' Here 
therefore. are. two. ſorts of injuſtice, that. of the. 
man, and.that of the thing. | Bur if. jo general the 
rax be not exorbitant, and the people. continue to 
have plenty of neceſſaries, theſe particular a&ts of 
injuſtice will do no. harm. Og:the contrary, if the 
people are permitted to. enjoy. only juſt what is.ne- 
ceflary for ſubſiſtence, the leaſt difproportion will 
be of the greateſt, conſequence. 

If ſome ſybje&ts do not pay enough, the miſchief 
3s not ſo great; their convenience and caſe turn 
always to the public advantage. : If ſome private _ 
people pay too much, their ruin redounds to the_ 
public detriment, If the government 'proportions, 
its fortune to that of individuals, the eaſe and con- 
- veniency of the latter will ſoon make its fortune 
riſe. The whole. depends upon, a critical moment. 
Shall the ſtate begin with.jmpover iſhing the ſubjects 
to enrich itſelf? Or had it better wait to be enriched 

by its wealthy ſabjects ? Is it more adviſeable for it 
'to have the firſt, or ſecond, advantage ? Which 
ſhall it chuſe, to begin, or to end, with being _—_ 
= 


The duties felt-leaſt-by the- people: are--thoſe-on 
merchandiſe, becaule they are; not demanded of 
them in form, They may be ſo prudently ma- 
naged, that.the people themſclves:thall hardly know 
they pay them. For this purpale it is. of} the ut- 
moſt conſequence, that the perſon who. ſells the 
merchandiſe ſhould pay the duty, He-is- very. fen- 
ſible-that he, does not pay it for himlelt; and the 
conſumer who pays: it-in the- main, confounds: it 
with the price. Some: authors have obſerved that 
Nero had aboliſhed the duty. of the five. and twen- 
ticth. part ariſing fron the ſale of {laves *; and yer 
he had only, oxdained-that it ſhould be paid by the 
ſelter. inſtead; of the. purchaſer; this regulation, 
which left the: lope £ilire, ſeemed nevertheleſs to 
ſuppreſs it. 

© There ; are- two ſtates-i in-Europe: where. there are 
very. heavy impolts. upon- liquors ;/ in- one the:brew- 
er alone pays the duty, in.the other it 15-levied in- 
diſcrimipately, upon all the:confumers: In the firſt 
nobody feels. the rigour: of - the: impoſt, in the ſe- 
cond. it 1s: looked: upon as: a: grievance, In: the 
former the. ſubject js ſenſible only-ot, the liberty he» 
has of not paying, in the: _ he- feels. caſa the 
neceſſity that compels him to pay. 

Farthey, the; obliging-ths: A. umers to pay, re- 


their houſes, Now, nothing is more contrary than- 
this, to liberty ; and thoſe who eſtabliſh theie ſort - 
of.. duties, have not ſurely: been; ſo. happy in this- 
reſpect, as to his o-anab the. beſt. method of admi- 
niftrazion, . 


* Vedtigal quintz & vicelimevenalium mancipiorum 
remiſſum ſpecie magis quam 'vi, quia- cum venditor | 
pendere juberetur, in;partem pretiiiemptoribus accreſ- 
cebat, Tacit, Anzal, lib.113.. 
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CHAP. VIE 


In what manner the illuſion is preſerved. 


JT order to make the purchaſer confound the 

price of the commodity with the impoſt, there 
mult be ſome proportion betweeen the impoſt and 
the value of the commodity; wherefore there 
ought not to be an' exceſhve duty upon merchan- 
dites of little value. "There are countries 1n which 
the duty exceeds ſeventeen or eighteen: times the 
value of the commodity. In this caſe the prince 
removes the illufion ; his ſubjetts plainly ſee they 
are deait with in an unreaſonable manner ; which 
renders them moſt exquiſitely ſenſible of their fla- 
viſh firuation, 

Befides, the prince, to be able to levy a duty fo 
Adpoicioatd) tothe value of the commodity, muſt 
be himſelf the vender, and the cople muſt not 
have it in their power to purchalc it elſewhere : a 
PERSte ſubject to a thouſand inconveniencies, 

Smuggling being in this caſe extremely lucrative, 
the natural and- moſt reaſonable penalty, namely 
the confiication of the merchandiſe, becomes inca- 
pable of putting a ſtop to it, eſpecially as this very 
merchandiſe is intrinfically of an inconfiderable va- 
Ive. Recourſe muſt therefore be had to extrava- 
gant puniſhments, ſuch as thoſe inflicted for capita! 
crimes. All proportion then of puniſhment is ar 
an end. People that cannot really be conſidered as 
bad men, are punithed like villains z which, of all 
things in the world, is the moſt RUrarF to the ſpi- 
Tit of a moderate government, 

i add, that the more the people are tempted to 
cheat the farmer of the revenues, the more the lat- 
ter is enriched, and the former impoverithed. To. 
put a ſtop to ſmuggling, the publican muit be inveſt- / 
ed with extraordinary means of opprefſing, and 
then the country 1s ruined. 

| CHAP. 
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CHAP: 
Of a bad kind of impoſt, 
E ſhall here take ſome curſory notice of an im- 
_ poſt laid in particular conntries on the dif- 
ferent articles of. civil contratts. As theſe are 
things ſubject to very nice diſquiſitions, a vaſt deal 
of knowledge is neceflary to make any tolerable de- 
fence againſt the farmer of the revenues, who in- 
terprets, in that caſe, the regulations of the prince, 
and exerciſes an arbitrary power over people's for- 
tunes. Experience has demonſtrated that a duty on 


the paper on which the deeds are drawn, would be 
of far greater ſervice. - 


— ————___— ___—_—_ 
ES. CH AF. gh 

That the greatneſs of taxes depends on the nature of 

the government. | 
f ought to be very light in deſpotic go- 
vernments; otherwife who would be at the 
trouble of tilling the land ? Beſides, how is it poſ- 
ſible to pay heavy taxes in a government that makes 
no manner of return to the different contributions 

of the ſubject ? 

The exorbitant power of the prince, and the ex- 
treme deprefiion of the people, require that there 
ſhould not be even a poflibility of the leaſt miſtake 
between them. The taxes ought to be ſo ealy ro 
colle&t, and fo clearly ſettled, as to leave no oppor- 
tunity to the colleCtors to increaſe or diminiſh them. 
A portion of the fruits of the earth, a capitationg 
a duty of ſo much per cent. on merchandiſes, are 
the only taxes ſuitable to that government. 
| Merchants in deſpotic countries ought to have a 
perſonal ſafeguard, ro which all due reſpett ſhould 
be paid. Without this, they would ſtand no chance 
in the diſputes that might ariſe between them and 
the prince's officers. Tags © > arags 
FE wy CHAP. 
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CH AP, XI. 
Of fiſcal puniſhments. 


WITH reſpect to fiſcal puniſhments, there is one 
thing very particular, that, contrary to the 
general cuſtom, they are more fevere in Europe 
than m Aſia, In Europe, not only the merchan- 
diſes, but even ſometimes the ſhips and carriages, 
are confiſcated ; which is never practiſed in Afia; 
This is becauſe in Europe the merchant has judges, 
who are able to ſhelter him from oppreſſion ; in 
Aſia the defpotic judges themſelves would be the 
greateſt opprefſors. What remedy could a. mer: 
chant have againſt a baſhaw that was determined 
to confiſcate his merchandizes ?. | 
'The prince therefore reſtrains his own power, 
finding himfelf under a neceflity of afting with 
ſome kind of lenity, In Turky they raiſe only a 
ſingle duty for the importation of goods, and at- 
terwards the whole country is open to the merchant. 
Falſe entries are not attended with confiſcation, or 
increaſe of duty, In China *, they never open the 
baggage of thoſe who are not merchants. Defraud- 
ing the cuſtoms in the territory of the Mogulis not 
puniſhed with confiſcation, but with doubling the 
duty. 'The princes of + Taratry, who refide in 
towns, impoſe ſcarce any duty at all on the goods 
that paſs through their country, In Japan, it 3s 
true, the defrauding of the cuſtoms is a capital 
crime ; but this is becauſe they have particular rea- 
ſons for prohibiting all communication with fo- 
Teigners ; hence the fraud Þ is rather a contraven- 
tion of the laws made for the ſecurity of the go- 

verament, than of thoſe of commerce. _ 
2D CHAP. 


* Father du Halde, totn. 2. p. 37. 

+ Hiſtory of the Tartars, part 3. p. 290. | 

+ Being willing to trade with foreigners without 
having 


CHAP. XII 
Relation between the greatneſs of taxes and liberty. 


I is a general rule, That taxes may be heavier in 
proportion to. the liberty of the ſubje&t. and 
that there 1s a neceſfity for reducing them in pro- 
portion to. the increaſe of flavery. This has al. 
ways been, and always will be, the cafe. It is a. 
rule derived from nature, that never varies. We 
find it in all parts, in England, in Holland, and in 
every ſtate where liberty gradually declines, till we 

come to Turky., Switzerland feems to be an ex- 

ception to this rule, becauſe theypay notaxes ; but 

the particular reaſon for that. exemption is well 

known, and even confirms what I have advanced. 
In thoſe barren mountains proviſions are ſo dear, 
and the country is fo populous, that a Swiſs pays 
four times more ta nature, than a*"Turk does to the 
Sultan, | Pe. | 

A conquering people, ſuch as were formerly the 

Athenians and the Komans, may rid themſelves of 
all taxes, as they reign over, vanquiſhed nations. 

Then indeed they do not pay in proportion to their. 
liberty, becauſe in this reſpeCt they are no longer a, 
people, but a monarch. | 
Bur the general rule ſtill holds good. In mode- 
rate FOverments there is an indemnity for the 
weight of the taxes, which is. liberty, In deſpotic 
countries * there is an equivalear for liberty, which. 
is the lightneſs of the taxes. Pet 


having any communication, with them they have 
pitched upon two nations for that purpoſe, the Dutch 
for the commerce of Europe, and the Chineſe for that 
of Alia ; they confine the fa&tors and ſailors in a kind 
of priſon, and lay ſuch a reſtraint upon them as tires 
their patience. | | | 

* In Ruſſia the taxes are but ſmall; they have 

Vor. I. 2 EM been 
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In ſome monarchies in Europe, there are * par. 
ticular provinces, which, from the very nature of 
their civil government, are in a more flouriſhing {. 
condition than the reſt. It is pretended, that theſe 
provinces are not ſufficiently taxed, becauſe through 
the goodneſs of their government they are able 
to be taxed higher. Hence the miniſters ſeem con- 
ſtantly to aim at depriving them of this very go-' 
vernment, from whence a diffuhve bleſſing 1s de- 
_ rived; a bleſſing which ſpreads its influcnce to di+ 


ſtant parts, and redounds even to the prince's ad- 
vantage. 


"EH A'P, Xt. 
In what governments taxes are capable of increaſe, 


if (Rs may be increaſed in moſt republics, be- 
= caufe the citizen who thinks he is paying him- 
ſelf, willingly ſubmits to. them, and - moreover. is 
generally able to bear their weight through an ef- 
feCt of the nature of the government. 
In a-monarchy taxes may be increaſed, becauſe 
 themoderation of the government is capable of pro- 
curing riches: it-is a recompenſe, as it were, of the 
prince for the reſpeC he ſhews to the laws, In deſpo- 
tic governments they cannot be increaſed, becauſe 
there can be' no increaſe of the extremity of ſlavery. 


been increaſed ſince the deſpotic power of the prince is 
exerciſed with more moderation, See the hiltory of 
the Tartars, part 2, 

* The-Pais d' etas, where the ſtates of the province 
allſemble to deliberate on public affairs. 
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EHBIOERITT > / of 7 9 ©. 
That the nature of the taxes is relative to the govern- 
| ment, | ED 


A Capitation is more natural to {Ulavery ; a duty 
2D on merchandiſes is more natural to liberty, be- 
cauſe it has not ſo direct a relation to the perſon. 
It is natural in a deſpotic government for the 
prince not to give muney to his ſoldiers, or to thoſe 
belonging to his courr, but ro diſtribute lands a- 
mongſt them, and of courſz that there ſhould be 
very few taxes. Burt if the prince gives money, the 
moſt natural tax he can raiſe, is a Capitation, which 
can never be confiderable. For as it is impoſſivle 
to make diff-rent claſſes of the contributors, 'be- 
cauſe of the abuſes that might ariſe from thence, 
conſidering the injuitice and, violence of the go- 
vernment, they are under an abiolute neceſſity of 
regulating themſelves by the rate of what even the 
pooreſt and moſt wretched are able to pay: 
The natural tax of moderate governments is 
the duty laid on merchandiſes. As this is really 
paid by the conſumer, though advanced by the 
merchant. it is a loan which the merchant has al- 
ready made to the conſumer, Hence the merchant 
muſt be conſidered on the one (ide, as the general 
vender for the ſtate, and on the other, as the cre - 
dicor of cvery individual. He advances to the ſtate 
the duty which the conſumer ' will ſome time or 0- 
ther refund, and he has paid for the conſumer the 
duty which he has paid for the merchandiſe. Ir 's 
therefore obvious that in proportion to the mude- 
ration of the government, to ihe prevalence of the 


ſpirir of liberty, and to the ſecurity of private for- 
tunes, the more a merchant + has it in his power 
to advance money to the ſtate, and to pay confi- 


derable daties for individuals, In England a mer-. 


Nan2 | | chant 


| 


"_ _ 2 
go oO ——_— _ mY 
_ — = - 
ON rs eee nn ad - 
— Y R ”. 
= W__ - - by a - _— = - . 
_— EEE, Says — 


Ds 


| 
| 


284 THE SPIRIT Book Xlit, 
chant lends really to the government fifty or fixty 
pounds Sterling for every tun of wine he imports, 
Where is the merchant that would dare do any 
ſuch thing in a country like Turky ? And were he 


ſo courageous, how could he do it with a dubious 
or ſhattered fortune ? 


CH AP. XV, 
| Abuſe of liberty. | 
'T'O theſe great advantages of liberty it is owing, 
that liberty itſelf has been abuſed. Be- 
cauſe a moderate goycrnnges has been produc- 


tive of admirable effeCts, this moderation has been 
laid aſide : becauſe great taxes have been raiſed, 
they wanted to raiſe them to exceſs : and ungrate- 
ful to the hand of liberty of whom they received 
this preſent, they addrefſed themſelves to flavery, 
who never grants the leaſt favour, = 
Liberty produces excefhve taxes ; but the effe& 

of exceflive taxes is to produce ſlavery in their 
turn ; and ſlavery produces a diminution of tribute. 
| Moſt of the edicts of the eaſtern monarchies are 
to exempt every year ſome province of their empire 
from paying tribute *. The manifeſtations of theic 
will are favours. But in Europe the edicts of prin- 
ces are diſagreeable even before they are ſeen, be- 
cauſe they always make mention of their own wants, 
but, not a word of ours, wh 

* Froman unpardonable indolence in the miniſters 
of thoſe countries, owing to the nature of the go- 
vernment, and frequently to the climate, the 
people derive this advantage, that they are not in- 
ceſſantly plagued with new demands. The public 


\_ expence does not increaſe, becauſe the miniſters do 


not form new projects; and if ſome by chance arc 
formed, they are ſuch as are ſoon executed. The 


* This is the prrQice of the emperours of China. 
YET gOVernours 
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povernours of the ſtate do not perpetually torment 
the people, becauſe they do not perperually torment 
themſelves. Bur it is impoſſivte there ſhould be 
any fixed rule in onr finances, becauſe we always. 
know that we ſhall have ſomething or other to do, 
without ever knowing what it is. 

It is no longer cuſtomary with us to give the ap- 
pellation of a great miniſter to a wiſe diſpenſer of 
the public revenues ; but to a perſon of dexterity 
and cunning, who 1s clever at finding out what we 
call ways and means. 


CHAP. XVI. 
-Of the conqueſts of the Mahometans. 


TT was this exceſs of taxcs * that occaſioned the 
=» prodigious facility with which the Mabometans 
carried on their conqueſts. Inſtead of a continual 
ſeries of extortions devited by the ſubtile avarice of 
the emperours, the people. were ſubjected to a 
fimple tribute, which was paid and collected with 
cale. Thus they were far. happier in obeying @ 
barbarous nation, than a corrupt government, un 
which they ſuffered every incouvemiency of a loſt 
liberty, with all the horrours of a preſent ſlavery. 


CHAP, XVIL 
Of the augmentation of troops. 
A NEW. .diſtemper bas ſpread itſelf over Europe ; 
it has infeted our princes, and induces them 
to Keep up an cxorbitant number of troops, Ir has 
its redoublings,” and of necefiity becomes contagi- 


Wo See in hiſtory the greatneſs, the oddity, and Sh 
the folly of thoſe taxes, Anaſtaſius invented a tax for 
breathing, uz guiſque pro hauſtu acris penderet. 
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ous, PVFor as {oon as one prince  'attgments 
what he calls his troops, the reſt of courſe 
do the ſame; ſo that nothing is gained thereby 
but the public ruin. Each monarch keeps as many 
armies on foot as if his people were in danger of be- 
ing exterminated ;- and they give the: name of 
Peace * to this general effort of all againſt all, 
'"Chus Europe is ruined to that degree, that were 
private people to be in 'the ſame fituation as the 
three moſt opulent powers of this part of the world, 
they would not have neceſſary ſubſiſtence. We are 
Poor With the riches and commerce of the whole 
univerſe; and ſoon, by thus augmenting our troops, 
we ſhall have nothing but ſoldiers, and be reduced 
to tae very fame ſituation as the Vartars +, 

Great princes, not ſatisfied with hiring or buy- 
ing troops of petty ſtates, make it their buſineſs on 
all fides to pay ſubſidies for alliances, that is, almoſt 
Sonerly, to throw away their money. 

The conſequence of ſuch a fitvation is the per- 
petual augmentation of taxes; and' the' miſchief 
which prevents all future remedy, 4s, that they 
reckon no more upon their revenues, but go to war 
with their whole capital. Ir is no unuſual thing to 
ſee governments mortgage their funds even in time 
of peace, and to employ what they call extraordi- 
nary means to ruin themſelves ; means fo extraor- 
dinary indeed, that ſuch are bardly thought on by 
the moſt extravagant young + 


* All that is wan'ing Ts this, is to improve the 
new invention of the militia eſtabliſhed almoſt over 
all Europe, and carry it to the ſame excels as they do 
the regular troops 

+ True it is that this Reta of effort is the chief 


ſupport of the balance, becauſe it ; cheeks 2 hs great 
powers. | 


CHAP. 
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58 - 37. Þ 8 4.4 | | 
' + Of an exemption from taxes. 
PHE min of the great eaſtern empires, of ex- 
empring ſuch” provinces” as -have very much 

ſuffered from tixes, ovght ro be extended to mo- 
narchical* ſtates, There are ſome -indeed where 
this maxim is eſtabliſhed; yer the conntry is 
more-opprefſe.} than' if no ſuch rule took place ; 
becau'& as the prince levies {till neither more nor 
| leſs, the ſtate becomes bound ' for the whole. In 
orderito'eaſe a village that"pays 'badly, they load 
another that pays betrer ; - the former is nor 
relieved, -and/'the latter” is ruined, The people 
orow deſperate: between the neceflity of Paying, for 
fear of exactions ; and the danger of paying, . for 
fear of new tharges. | 

A well regulated government ought to ſet aſide 
for the firſt article of its expence a determinate jum 
for contingent caſes, Itr/is with the public as with 
indivicuals,* who are ruined when they live up” ex- 
aCtly to their income. + 

With regard to an obligation for the whole a- 
mongſt the inhabitants of the ſame village, ſome 
pretend #, that'it is bur reaſonable, becauſe there 
is a poſſibility of a ftraudelent combination on their 
fide :” bur who ever heard that upon mere ſuppoti- 
ons we are to eſtabliſh a thing in itfelt uryuſt and 
ruinous to the ltate ? 


— 


| c H A " "NIX, 
Which ; is "a ſuitable to the prince and tn the peeple, 


the letting out to ferm, or oa Matos of the 
revenues. ? 


[HE aduinifiraian of the revenues is like the 
conduct of a good father of a tamily, whocol- 


* Sce a treatiſe on the Roman finances, chap, 2. 


lets 
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lets his own rents himfctf with occonomy and or. 
'der. 

By the adminiſtration of the revenues the prince 
1s at-liberty to prefs or to retard. the levy. of the 
taxes, according to. his own wants, or to thoſe of 
his peopte. : By this he. ſaves to the , tate ithe im- 
menole profits of the farmers, who. impoverith it a 
thouſand ways. By this he ſpares, the ,pepple the 
. mortifying ſight of ſudden fortunes. By, this the 

money. collected paſſes through few hands, and goes. 
directly to the treaſury, and conſequently, makes a 
quicker return to the people. By this the. prince 
avoids an infinite number of bad laws extorted. 
from him continually by the importunate 'avarice 
of the farmers, who, pretend. to offer a.preſent ad- 
vantage for regulations, pernicious to. poſtesity, 

As the moneyed man is always the moſt, power- 
ul, the farmer renders himſelf arbitrary even over 
the prince himſelf ; he is not the legiſlator, but he 
obliges the legiſlatos to give laws. | | 

In republics, the revegues. of the ſtate axe gene- 
rally under adminiſtration, 'Fhe contrary. pradtice 
was a great defect in the Romay. government *. In 
deſporic governments, the people are. infinitely 
happier where this adminiſtratipn is: eftabliſhed ; 
witneſs Perſia and China +. The, unhappieſt of 
all are thoſe where the, prince farms out, his. ſea- 
ports and trading cities, The hiſtory of monar- 


* Czſar was obliged to remove the publicans from 
the province of Aſia, and to eſtabliſh, there another 
kind of adminiſtration, as we learn from, Dio; and 
Tacitus informs us, - that Macedovia and Achaia, -pro- 
-vinces left by Auguſtus to the people -of Rome, and. 
conſequently governed purſuant to the ancient plan,. 
obtained to be of the number of thoſe (which .the em- 
perour ,governed-by his officers, | Þh | 

+ See Sir John Chardin's travels through Perſia, 
ton, 6. | Y 


chies. 
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| chies abounds with miſchiefs done by the farmers 
of the revenues. | | 

Nero, iacenſed at the oppreflive extortions of 
the publicans, formed a magnanimous, but impol- 
ſible project of aboliſhing all kinds of impoſts. He 
did not think of an adminiſtration of the revenues, 
but made four edicts; that the laws enacted againſt 

publicans, which had hitherto been kept 7 vn 
ſhould be made public ; that they ſhould not pre- 
tend to any thing which they had omitted to de- 
mand in the term of a year; that there ſhould be 
a pretor eſtabliſhed to judge their pretenſions with- 
out any formality ; and that the merchants ſhould 
pay no duty tor their veſſels. Theſe were the 
bright days of that emperour. 4: 


-— CHAT a 
Of the farmers of the revenues. 


A LL is loſt when the lucrative profeſſion of 
tax-gatherers becomes likewife, by means of 
the riches with which it is attended, a poſt of ho- 
nour, 'This may do well enough in deſpotic ſtates, 
where their employment is oftentimes a part of the 
functions of the governours themſelves. But it is 
by no means proper in a republic ; ſince a cuſtom 
of the like nature deſtroyed the people of Rome. 
Nor is it better in monarchies ; nothing being more 
oppoſite to the ſpirit of this government. All the 
other orders of the ſtate are diflatisfied ; honour 
loſes its whole value; the flow and natural means 
of diftin&tion are no longer regarded ; and the very 
principle of the government is ſubverted. 
It is true indeed that ſcandalous fortunes were 
raiſed in former times ; but this was one of the ca- 


lamities of the fifty years war. Theſe riches were 


then conſidered as ridiculous; now we admire 
them, Ce, | 


Vor. I, Oo Every 
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Every profeſſion has its particular lot. 'The lot 
of thoſe who levy the taxes is wealth, and the re- 
compenſe of wealth is wealth itſelf, Glory and ho-. 
nour fall to the ſhare of that nobility, who neither 
know, ſee, nor feel any other happineſs than ho- 
nour and glory, Reſpect and eſteem are for thoſe 
miniſters and magiſtrates, whoſe whole life is a con- 
tinued ſuccefiion of labour, and who watch day 


and night over the happineſs of the empire. 
$30++$0$$++$$05$4$$4$$$+$$30+$+4+$++ 
BOOK XIV. 
Of Laws as relative to the Nature of the 
Climate. 


ey © of a * 
General idea. 
F it be true that the character of the mind and 
the paſſions of the heart are extremely different 
in different climates, the laws ought to be relative 


both to the difference of thoſe paſſions, and to the 
difference of thoſe characters, 


| EP TL Longs 3 GY 
CH AP. II. 
Of the difference of men in different climates. 
COLD air * conſtringes the extremities of the 
external fibres of the body ; this increaſes their 


elaſticity, and favours the return of the blood from 
the extremities to the heart, It contracts + thoſe 


* This appears even in the countenance : In cold 
weather people look thinner, 


+ We know it ſhortens iron, 


very 
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very fibres; conſequently it increaſes alſo their 
force, On the contrary a warm air relaxes and 
lengthens the extremes of the fibres; of courſe it 
diminiſhes their force and elaſticity. | 
People are therefore more vigorous in cold cli- 
mates. Here the aftion of the heart and the reac- 
tion of the extremities of the fibres are better per- 
formed, the temperarure of the humours 1s greater, 
the blood moves freer towards the heart, and reci- 
procally the heart has more power. This ſuperio- 
rity of {trength muſt produce a great many effects ; 
for inſtance, a greater ſelf-confidence, that is, more 
courage; a greater ſenſe of ſuperiority, that is, leſs 
delire of revenge; a greater opinion of ſecurity, 
that is, more franknefs, leſs ſuſpicion, policy, and 
cunning. In ſhort, this muſt be productive of very 
different charatters, Put a man in a cloſe warm 
place, and he will, for the reaſons above given, feel 
a great faintneſs, If under this circumſtance you 
propoſe a bold enterpriſe to him, I believe you will 
find him very little diſpoſed towards it : His preſent 
weakneſs will throw him into a deſpondency of 


ſoul ; he will be afraid of every thing, becauſe he 


will feel himſelf capable of nothing. The inhabi- 
tants of warm countries are, like old men, timorous; 
the people in cold countries are, like young men, 
brave. If we refle& on the late * wars, which are 
more preſent to our memory, and in which we can 
better diſtinguiſh ſome light effe&ts that eſcape us 
at a preat diſtance of time ; we ſhall find that the 
northern people tranſplanted into ſouthern coun- 
tries +, did not perform ſuch great feats as their 
countrymen, who fightingin their own climate poſ- 
ſefled their full vigour and courage. 
This ſtrength of the fibres-in northern nations is 
thc cauſe that the coarſeſt juices are extrafted from 


* 'Thoſe for the ſucceſſion to the Spaniſh monarchy. 
-7 Fer inftance to Spain. . 


Q 0 2 their 
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their aliments. From hence two things reſult : One, 
that the parts of the chyle or lymph are more pro- 
per, by reaſon of their large ſurface, to be applied 
to, and to nouriſh, the fibres : The other, that they 
are leſs proper, becauſe of their coarſeneſs, to give 
a certain fubtility to the nervous juice, Thoſe peo- 
ple have therefore large bodies and little vivacity, 
'The nerves that terminate from all parts in the 
cutis, form each 'a bundie of nerves; generally 
ſpeaking, the whole nerve is not moved, but a very 
minute part, In warm climates where the cutis is 
relaxed, the ends of the nerves are opened, and cx- 
poſed tothe {malleſt ation of the weakeſt objects. In 
cold countries the cutis is conſtringed, and the pa- 
pillz comprefled ; the miliary glands are in ſome 
meaſure paralytic; and the ſenſation does not reach 
the brain but when it is very ſtrong, and proceeds 
from the whole nerve at once. Now, imagination, 
taſte, ſenſibility, and vivacity, depend on an infivite 
number of ſmall ſenfations. ? 
I have obſerved the outermoſt part of a ſheep's 
tongue, where to the naked eye it ſeems covered 
with papille. On theſe papillz, I have diſcerned, 
through a microſcope, ſmall hairs or a kind of 
down : Between the papille were pyramids ſhap- 
ed towards the ends like pincers. Very likely theſe 
pyramids are the principal organ of taſte. 
- T cauſed the half of this tongue to be frozen, and 
obſerving it with the naked eye, I found the papil- 
Iz conſiderably diminiſhed : Even fome rows of the 
Papillz were ſunk into their ſheath. I examined 
the outermoſt part with the microſcope, and I per- 
ceived no pyramids. In proportion as the troſt 
went off, the papilize ſeemed to the naked eye to 
Tife, and with the microſcope the miliary glands 
began to appear. | X | ” 
This obſervation confirms what I have been ſay- 
ing, that in cold countries the nervous glands are les 
ſpread ; they ſink deeper into their ſheaths, or they 
| are 
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are ſheltered from the aCtion of external objects, 
Conſequenily they have not ſuch lively ſenſations. 

In cold countries, they have very little {enfibility 
for pleaſure; in temperate countries they have 
more; in warm countries their ſenſibility 15 exqui- 
ſite. As climates are diſtinguiſhed by degrees of 
latitude, we might diſtinguiſh them alſo, in ſome 
meaſure, by degrees of tenfibility. 1 have ſeen the 
operas of England and of Italy ; they are the ſame 
pieces and the fame performers; and yet the ſame 
mutic produces {uch dittercat cffe&s on the two na- 
tions, one 1s ſo cold and indifferent, and the other 
ſo tranſported, that it ſeems almoſt inconceivable. 

It is the ſame with regard to pain ; which is ex- 
cited by the laceration of fome fibre of the body. 
The Author of nature has made 1t an eſtabliſhed 
rule, that this pain ſhould be more acute in pro» 
portion as the laceration is greater ; now it is evi- 
dent that the large bodies and coarſe fibres of the 
people of the north are leſs capable of laceration than 
the delicate fibres of the inhabitants of warm coun- 
tries; conſequently the ſoulis thereleis ſenſible of pain, 
You muſt flay a Muſcovite alive to make him feel. 

From this delicacy of organs peculiar to warm 
climates, it follows, that the ſoul is moſt ſenſibly 
moved by whatever has a relation to the union of 
the two ſexes : Here every thing leads to this object, 

In northera climates ſcarce has the animal part 
of love a power of making itſelf felt. In temperate 
climates, love attended by a thouſand appendages, 
renders itfelf agreeable by things that have at firſt 
the appearance of love, though not the reality. In 
warmer climates love is liked for its own ſake, it is 
the only cauſe of happinels, it is life it{elf, 

In ſouthern countries a delicate, weak, but ſenſible 
machine, Tefigns itſelf cither to a lave which riſes 
and is inceflantly laid in a ſeraglio ; or to love which 
leaves women in a greater independence, and 'is 
conſequently cxpoſed to a thouſand inquietudes, In 

| northern 
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northern climates a ſtrong but heavy machine, finds 
a pleaſure in whatever is apt to throw the ſpirits 
into: motion, fuch as hunting, travelling, war, and 
wine, In northern countries, we meet with a peo- 
ple who have few vices, many virtues, a great 
Thare of frankneſs and fincerity. If we draw near 
the ſouth, we fancy ourſelves removed from all 
morality ; the ſtrongeſt paſſions multiply all man- 
ner - of crimes, every one endeavouring to take 
what advantape he can over his neighbour, in or- 
der to encourage thoſe paſſions, In temperate cli- 
mates we find the inhabitants inconſtant in their 
manners, in their very vices, and in their virtues : 
The climate has not a quality determinate enough 
to fix them. 

The heat of the climate may be ſo exceſſive as to 
deprive the body of all vigour and ſtrength. Then 
the faintneſs is communicated to the mind : There 
is no curioſity, no noble enterpriſe, no generous 
ſentiment ; the inclinations are all paſſive; indolence 
conſtitutes the utmoſt happineſs ; ſcarcely any pu- 
niſhment is ſo ſevere as the a&ion of the ſoul, and 
flavery is more ſupportable than the force and vi- 
gour of mind neceffary for human action. 


CH A P, "me 
Cont radiftion in the charatters of fome fouthern na- 
tons, 


"HE Indians * are naturally a cowardly popes 5 
even the children + of the Europeans born in 


* One hundred European folders, fays Tavernier, 
would without any great difficulty beat a thouſand In- 
dian ſoldiers, 

+ Even the Perſians, who ſettle in the Indies, con- 
tract in the third generation the indolence and cowar- 
dice of the Indians, See Bernier, on the Mogul, tom. 
1. P. 252. 

the 
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the Indies loſe the courage peculiar to their own 
climate. But how ſhall we reconcile this with their 
cruel aCtions, with their cuſtoms, and penances ſo 
full of barbarity ? 'The men voluntarily undergo the 
greateſt hardſhips ; the women burn themſelves : 
Here we find a very odd compound of fortitude and 
weaknels, 

Nature having framed thoſe people of a texture 
ſo weak as renders them timid, has formed them at 
the ſame time of an imagination ſo lively, that every 
obje&t makes the ſtrongeſt impreſſion upon them. 
That delicacy of organs which renders them appre- 
henſfive of death, contributes likewiſe to make them 
dread a thouſand things more than death; the very 
{ame ſenſibility makes them fly, and dare all dangers. 

As a good education is more neceflary to children, 
than ro thoſe who, are arrived to a maturity of un- 
derſtanding, ſo the inhabitants of thoſe climates 
have much greater need than our people of a wiſe 
legiſlator. 'The greater their ſenſibility, the more 
it behoves them to receive proper impreſſions, to 
imbibe no prejudices, and to let themſelves be di- 
rected by reaſon. ; | 

| At the time of the Romans, the inhabitants of 
the north of Europe lived without art, education, 
and almoſt without laws : And yet by the help of 
the good ſenſe annexed to the groſs fibres of thoſe 
climates, they made an admirable ſtand againſt the 


power of the Roman empire, till that memorable 


period in which they quitted their woods to ſub- 
vert 1t, 


———__—_— —— _p_—————__——__J/w___w____/[_____ 


CH AP. IV. 


Cauſe of the immutability of religion, manners, cuſ- 
toms, and laws, in the eaſtern countries. 


FF that delicacy of organs which renders the caſt- 
ern people ſo ſuſceptible of every impreſſion, is 
| accompanied 
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accompanied likewiſe with a ſort of lazineſs of mind 
naturally connected with that of the body, by 
means of which they grow incapable of any aCtion 
or effort; it is eaſy to comprehend, that when 
once the ſoul has received an impreſſion, ſhe cannot 
change it. This is the reaſon, that the laws, man- 
ners, and * cuſtoms, even thoſe which ſeem quite 
indifferent, ſuch as their manner of dreſs, are the 
ſame to this very day in eaſtern countries, as they 
were a thouſand years ago. 


GIFT, 


That thoſe are bad legiſlators who favour the vices of 
the climate, and good legiſlators who oppoſe theſe 


VICES. | 


"PHE Indians believe that repoſe and non-exiſtence 
are the foundation of all things, and the end 
in which they terminate, "They conſider therefore 
the ſtate of entire inaction as the moſt perfeCt of all 
itates, and the object of their deſires. 'I hey give 
to the Supreme Being + the title of Immoveable. 
'The inhabitants of Siam believe that their utmoſt 
happineſs | confitts in not being obliged to animate 
a machine, or to give motion to a body. 
In thoſe countries where the exceſs of heat ener- 
vates and opprefles the body, reſt is ſo delicious, 
and motion ſo painful, that this ſyſtem of meta- 


phyſics ſeems natural ; and Foe || the legiſlator of the 
Indies 


* We find by a fragment of Nicholaus Damaſcenus, 
colletted by Conſtantine Porphyrog. that it was an an- 
cient cuſtom in the eaſt to ſend toſtrangle a governour 
who had given any diſpleaſure ; it was in the time of 


the Medes. 


+ Panamanad, See Kircher, 7s 
+ La Loubere, relation of Siam, p. 446. 
|| Foe endeavoured to reduce the heart to a mere 
vacuum: © We have eyes and cars, but perfe&tion 
Moby | « conlilts 
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Indies followed what he himſelf felt when he placed 
mankind in a ſtate extremely paſſive : But his doc- 
rine ariſing from the lazineſs of the climate, fa- 
voured it alſo in its turn ; which has been the ſource 
of an infinite deal of miſchief, 

The legiſlators of China had more ſenſe, when 
conſidering men not in the peaceful ſtate which they 
are to enjoy hereafter, but in the ſituation proper 
for diſcharging the ſeveral duties of liie, they made 
their religion, philolophy, and laws all praCical. 
The more the phyfical cauſes incline mankind to 
ina&tioa, the more the moral cauſes ſhould eſtrange 
them trom it. 


GA T:;: VE. 


Of the cultivation of lands in warm climates. 
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"THE cultivation of lands 18 the principal labour 
of man. 'The more the climate inclines them 
to ſhun this labour, the more their religion and 
laws ought to excite them to ir. Thus the Indian 
laws, which give the lands to the prince, and deb 
troy the ſpirit of property among the ſubjects, in» 
creaſe the bad eff-cts of the climate, that 1s, their 
natural lazineſs, 


CHAP. VII 
| of monachiſm. 


PHE very ſame miſchiefs reſult from monachiſm . | 


It had its riſe in the warm countries of the eaſt 
| | | , 


* conſiſts in neither ſeeing nor hearing; a mouth 
* bands, &ec. but perf-&ion requires that theſe mem. 
| *© bers thoulJd be inaftive.” This is taken from the di- 
alovne of a Chineſe philoſopher, quoted by Father du 
Halde, tom, Jo | 
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where they are leſs inclined to action than to ſpe- 
culation. 

Tn Aſia the nizmber of derviſes or monks ſeems 
to increaſe rogether with the heat of the climate. - 
"The Indies, where the heat is exceſive, are full of 
them ; and the ſame difference is found in Europe, 

In order to ſurmount the lazineſs of the climate, 
the. laws ought to endeavour to remove all means of 
ſubbſting without labour : But in the ſouthern parts 
of Europe they act quite the reverſe ; to thoſe who 
want to live in a ſtate of indolence they afford re- 
treats the moſt proper for a ſpeculative life, and en- 
dow them with immenſe revenues. 'Theſe men, 
who live in the midit of a plenty which they know 
not how to enjoy, are in the right to give their ſa- 
perfluities away to the common people. 'The poor 
are bereft of property ; and theſe men indemnify 
them by ſupporting them in idlenels, fo as to make 
them even grow fond of their miſery. | 


CH AP. VIII. 
An excellent cuſtom of China, 


E hiſtorical relations * of China mention a ce- 
remony + of opening the grounds, which the 
emperour performs every year. The deſign of this 
public and ſolemn act is to excite | the people to 
| ullage. . | 
Farther, the emperour is informed every year of 
the huſbandman who has diſtinguiſhed himſelf moſt 


in his profeſſion; and he makes him a mandarin ot 
the eighth order, 


* Father du Halde's hiſtory of China, tom 2. p. 752. 

+ Several of the kings of India do the ſame. Kela- 
tion of the kingdom of Siam by La Loubere, þp. 69. 

+ Venty, the third emperour of the third dynaſty, 
tilled the Jands himſelf, and made the empreſs and his 
wives employ their time in the filk-works in his palace. 
Hiſtory of China, | | 

| Among 
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Among the ancient Perſians * the kings quitted 
their grandeur and pomp on the eighth day of the 
month called Chorrem-ruz to cat with the huſband. 
men. Theſe inſtitutions were admirably well cal- 
culated for the encouragement of agriculture. 


2 


CH AP. Iz. 
Means of encouraging induſtry, 


E ſhall ſhow in the nineteenth book that lazy 
nations are generally proud, Now, the effect 
might well be turned againſt the cauſe, and lazineſs 
be deſtroyed by pride. In the ſouth of Europe, 
where people have ſuch a high notion of the point 
of honour, it would be right to give prizes to huſ- 
bandmen who had cultivated beſt the lands, or to 
artiſts who had made the greateſt improvements in 
their ſeveral profeſſions. This prattice has ſucceed- 
cd in our days in Ireland, where it has eſtabliſhed 
one of the moſt conſiderable linen-manufaCtures in 
Europe. | 


CHAP. X. 
_ Of the laws relative to the ſobriety of the people. 


| I warm countries the aqueous part of the blood 

* loſes itſelf greatly by perſpiration +; it muſt 
therefore be ſupplied by a like liquid, Water is. 
there of admirable uſe ; ſtrong liquors would coa- 


* Hyde, religion of the Perſians. | 

+ Monſieur Bernier travelling from Lahor to Cache- 
mir, wrote thus : © My body is a ſieve; ſcarce have 
** I ſwallowed a pint of water, but I ſee it rranſude 
** like dew out of all my limbs, even to my fingers. 
*« ends, I drink ten pints a-day, and it does me no 
» manner of harm,” Bernier's Travels, tom. 2, þ. 261. 
P p 2 gulate 
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gulate the globules * of blood that remain after the 
tranſuding of the aqueous humour. 

In cold countrics the aqueous part of the blood 
is very little evacuated by perſpiration. 'They may 
therefore make uſe of ſpiriiuous liquors, without 
danger of coagulating the blood, 'Phey are full of 
humours ; conlequently ſtrong liquors. which give 
a motion to the blood, are proper tor thoſe coun- 
tries. 

The law of Mahomet, which prohibits the drink- 
ing of wine, 1s therefore a law titted ro the climate 
of Arabia: And indeed, before Mahomet's time, 
water was the common drink of the Arabs, "The 
law + which forbade the Carthaginians to drink 
wine, waz alla a law of the climate; in fac, the 
climate or thoſe two countries is pretty near the 
lame. 

Such a law would be 1 improper for cold coynttics, 
where the climate ſeems to force them ro a kind 
of national drunkenneſs, very different from perio- 
nal intemperance. Drunkenneſs predominates over 
all the world, in proportion to the coldneſs and hu- 
midity of the climate, Go from the equator to our 
pole, and you will tind drunkenneſs increaſing to- 
gether with the degree of latiude Go trom the 
ſame equiitor to the oppoſite pole, and you will find 
drunkenneſs travelling fouth #, as on this'{ide it 
travels towards the north, 

It is very natural that where wine is contrary to 
the climate, and conſequently to health, the exceſs 

of it ſhould be more ſeverely puniſhed, than in 


* In the blood there are red globules, fibrous parts 
white globules, and water in which the whole ſwims 
+ Plato, book 2. of laws ; Ariſtotle of the care of 
domeſtic affairs; Euſebius's evangelical - preparation, 
book 12. c. 17 
+ This is ſeen in the Hottentots, and the inhabitants 
cf the moſt ſouthern part of Chil. 
OM EN countries 


Chap. 11. OP LAWS, - 3o1 


countries where drunkenneſs produces very tew bad 
effes to the perſon, fewer to the ſociety, and where 
it does not make people mad, but only ſtupid and 
heavy. Hence laws * which puniſhed a drunken 
man both for the fault he committed, and tor his 
drunkenneſs, were applicable only to a perſonal, and 
not to 2 national ebriety. A German drinks through 
cuſtom, and a Spaniard by choice, 

In warm countries the relaxing of the fibres pro- 
duces a great evacuation of the liquids, but the ſo- 
lid parts are lets tranſpired, "The fibres which act 
but weakly, and have very little elaſticity, are not 
much worn ; a ſmall quantity of nutritious juice is 
ſufficient to repair them ; for which reaſon they ear 
very little, 

It is the difference of wants in different climates, 
that firſt formed a difference in the manner of liv- 
ing, and this difference of living gave rife to that of 
laws. Where people are very communicative, there 
muſt be particular laws; and others among people 
where there is but little communication. 


CHAP. XI, 
Of the laws relative to the diftempers of the climate. 
PERODOTUS + informs us, that the Jewiſh 


laws concerning the leproſy, were borrowed . 
from the practice of the Egyptians. In fatt, the 
ſame diſtemper required the ſame remedies. 'The 
Greeks and th: prin:itive Romans were ſtrangers to 
theſe laws, as well as to the diſeaſe. The climate 
of E2ypt and Paleſtine rendered them neceflary ; and 
_ the facility with which this diſeaſe is ſpread, is ſuf- 


* As Pittacus did, according to Ariſtotle, polit. /ib. 


1.c.3. He lived in a climate where drunkenneſs is 
aot a national vice, 


; F Book 2, | 
ficient 
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ficient to make us ſenſible of the wiſdom and 1aga- 
City of thoſe laws, 

Even we ourſelves have felt the efe&s of them, 
The cruſades had brought the leproſy amongſt us ; 
but the wiſe regulations made at that time hindered 
it from infeCting the maſs of the people. 

We find by the law of the * Lombards that this 
diſeaſe was ſpread in Italy before the cruſades, and 
merited the attention of the legiſlators. Rotharis 
ordained that a leper ſhould be expelled from his 
houſe, and baniſhed to a particular place, that he 
{ſhould be incapable of diſpoſing of his property ; 
becauſe, from the very moment he had been driven 
from home, he was reckoned dead in the eye of the 
Jaw. In order to prevent all communication with 
lepers, they were rendered incapable of civil acts. 

I am apt to think that this diſeaſe was brought 
Into Italy by the conqueſts of the Greek emperours, 
in whoſe armies there might be ſome ſoldiers from 
Paleſtine or Egypt. Be that as it may, the progreſs 
of it was ſtopped till the time of the cruſades, 

It is related, that Pompey's ſoldiers, returning 
from 5Syria, brought a diſtemper home with them 
not unlike the leproſy. We have no account of 
any regulation made at that time ;z but it is highly 
probable that ſome regulation was made, ſince the 
diſtemper was ſtopped till the time of the Lom- 
bards, 

_ It is now two centuries ſince a diſeafe, unknown 
to our anceſtors, was firſt tranſplanted from the 
new world to ours, and came to attack human na- 
ture even in the very ſource of life and pleaſure, 
Moſt of the principal families in the fouth of Eu- 
rope were ſcen to periſh by a diſtemper, that was 
grown too common to be 1gnominIOus, and was - 
conſidered in no other light, than: in that of its 
bcing fatal, It was the thirſt of gold that propa- 


* Pook 2. tit. 1.4 5, aad tit. 18.1. 
gatcs, 


CC ———————— 


Chap. 12, OF LAWS. 393 


gated this diſeaſe ; the Europeans went continually 
to America, and always brought back a new leaven 
of it... 

As it is the buſineſs of legiſlators to watch over 
the health of the citizens, it would have been a wiſe 
part in them to have ſtopped this communication by 
laws made on the plan of thoſe of Moſes, 

The plague is a diſeaſe whoſe infeCtious progreſs 


is much more rapid. Egypt is its principal ſeat, trom . 


whence it ſpreads over the whole univerſe. Moſt 
countries in Europe have made exceeding good re- 
gulations to prevent this inteEtion, and in our times 
an admirable method has been contrived to ſtop it; 
this is by forming a line of troops round the infect- 
ed country, which cuts of all manner of commu- 
nication. _ 

The Turks *, who have no regulations in this 
reſpe&t, ſee the Chriſtians eſcape this infection in 
the ſame town, and none but themſelves. perith ; 
they buy the cloths of the infected, wear them, and 
go on thcir old way as if nothing had happened. 
The doctrine of a rigid fate, which directs their 
whole conduct, renders the magiſtrate a quiet ſpec- 
tator ; he thinks that God has already done every 
thing, and that he himſclt has nothing to do. 


CHAP. XIL 
_ Of the laws againſt ſuicides. 


| \ V E do not find in hiſtory that the Romans ever 


killed themſelves without a cauſe ; but the 
Engliſh deſtroy themſelves moiſt unaccountably ; 
they deſtroy themſelves often in the very boſom of 
happineſs, This action among the Romans was 
the effect of education ; it was connectcd wi h taeir 
principles and cuſtoms : Among the Englith it 1s 


* Ricaut on the Ottoman empire, p. 284. 
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the effeCt of a * diſtemper ; it is connected with the 
phytical ſtate of the machine, and independent of 
every other cauſe, on | 

In all probability it is a defeCt of the filtration of 
the nervous juice ; the machine whoſe motive fa- 


culties are every moment without ation, is weary 


of itſelf; the foul feels no pain, but a certain unea- 
fineſs in exiſting. Pain is a local thing, which leads 
us to the defire of ſeeing an end of it ; the burden 
of life is an evil confined to no particular place, 


_ which prompts us to the delire of ceafing to live. 


It is evident, that the civil laws of ſome countries 
may have real{ons for branding ſuicide with infamy : 
But in England it cannot be puniſhed without pu- 
nithing the effects of madneſs. 


————_ p_——— 


CHAP. In. 
Effefts ariſing from the climate of England. 


TY a nation ſo diſtempered by the climate as to 

have a diſreliſh of every thing, nay even of life, 
it is plain that the government moſt ſuitable to the 
inhabitants, 1s that in which they cannot lay their 


unealiveſs to any ſingle perſon's charge, and in 


which, being under the direction rather of the laws 
than of the prince, they cannot change the govern- 
ment without ſubverting the laws themſelves. 

And if this nation has likewiſe derived from the 


_ climate a certain charaCter of impatience, which 


renders them incapable of bearing the fame train of 
things for any long continuance ; it is obvious that 
the government above mentioned is the fitteſt for 


them. This character of impatience is not very con- 


* It may be complicated with the ſcurvy, which, in 
ſome countries eſpecially, renders a man whimſical 
and inſupportable to himſelf, See Pirard's voyages, 
part 2, chap, 21, | | 

fiderable 
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ſiderable of it{clf, but it may become ſo when join- 
cd with courage. 

It is quite a different thing from levity, which 
makes people undertake or drop a project without 
_ cauſe ; it borders more upon obſtinacy, becauſe it 
proceeds from ſo lively a ſenſe of miſery, that it is 
not weakened even by the habit of ſuffering. 

'This character in a free nation is extremely ES. 
per for diſconcerting the projets of tyranny * 
which is always flow and feeble in its commence: 
ments, as 1n the end it is aCtive and lively ; which 
at firſt only ſtretches out a hand to affiſt, and ex- 
erts afterwards a multitude of arms to oppreſs. 

Slavery is ever preceded by ſleep. Bur a people 
who find no reſt in any fituation, who continually 
explore every part, and fcel nothing but pain, can 
hardly be lulled to, ſleep. 

Politics are like a ſmooth file, which cuts ſlowly, 
and attains its end by a gradual and tedious progrel- 
f10n, Now, the people of whom we have been 
ſpeaking, are incapable of bearing the delays, the 
details, and the coolneſs of negociations : In theſe 
they are more unlikely to ſucceed than any other 
nation ; hence they are apt to loſe by treaties what 
mey obtain by their arms. 


CH A-P. XIV. 
Other effects of the climate. 


OUR anceſtors the ancient Germans lived under 
a climate, where the paſſions were extremely 
calm. Thcir laws decided only in iuch caſes where 
the injury was vitible to the eye, and went no fur- 


* Here I take this word for the deſign of ſubverting 
the eſtabliſhed power, and eſpecially that of democra- 
cy. This is the fignification in which it was under- 
ttood by the Greeks and Romans, 
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ther. And as they judged of the outrages done to 
men from the greatneſs of the wounds, they aCted 
with no other delicacy in reſpec to the injuries 
done to women. 'The law of * the Germans on 
this jubject is very extraordinary. If a perſon un- 
covers a woman's head, he pays a fine of fifty ſous; 
if he uncovers her leg up to the knee, he pays the 
fame; and double trom the knee upwards. One 
would think that the law meaſured the inſults ofier- 
ed to women as we meaſure a figure in geometry ; it 
did not puniſh the crime of the imagination, but 
that of the eye. But, upon the migration of a Ger- 
man nation into Spain, the climate ſoon found a 
riecellity for different laws, The law of the Viſi- 
goths inhibited the ſurgeons, to bleed a free wo- 
man, EXcept either her father, mother, brother, 
fon, or uncle was preſent. As the imagination of 
the people grew warm, 1o did that of the legala- 
tors ; the law ſuſpected every thing, when the peo- 
ple grew ſuſpicious. 

_ Theſe laws had therefore a particular regard for 
the wwo ſexes. But in their punithments they feem 
rather to humour the revengeful temper of private 
perſons. than to exerciſe public juſtice, "Thus in 
moſt caſes they reduced both the criminals to be 
{laves to the offended relations, or to the injured 
huſband ; a free born woman + who had yielded to 
the embraces of a married man, was delivered up to 
his wife to diſpoſe of her as ſhe pleaſed. 'They ob- 
liged the ſlaves | if they found their maſter's wife in 
adultery, to bind her, and carry her to her hul- 
| band ; they even permitted her children || to be her 
acculers, and her ſlaves to be tortured in order to 
. convict her, T hus their laws were far better ad- 


. * Chap. 58.6 t. and 2. 
+ Law of the Viſigoths, book 3. tit. 4.4 9. 
{ Ibid, book 3. tit. 4.4 6. 
f Ibid, book 3. tit, 4.4 13. 
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| apted to refine even to exceſs, a certain point of 
honour, than to form a good ciyil adminiſtration. 
We muſt not therefore be ſurpriſed if count Julian 
was of opinion that an affront of that kind oughe 
to be expiated by the ruin of his king and coun- 
try : We muſt not be ſurpriſed if the Moors, with 
ſuch a conformity of manners, found it ſo ealy a 
matter to ſettle and to maintain themelves in Spain, 
and to retard the fall of their empire. 


CH A P. XV. 


Of the different confidence which the laws have in the 
people, according to the difference of climates. 


"PHE people of Japan are of ſo ſtubborn and per- 

verſe a temper, that neither their legiflatars 
nor magiſtrates can put any confidence in them : 
They ſet nothing betore their eyes but judges, me- 
naces, and chaſtiſements ; every ſtep they take is 
{ubject to the inquiſition of the civil magiſtrate, 
Thoſe laws which out of five heads of families, eſta- 
bliſh one as a magiſtrate over the other four ; thoſe 
laws which puniſh a family, or a whole ward for a 
ſingle crime; thoſe laws, in fine, which find no one 
innocent where there may happen to be one guilty ; 
| are made with a deſign to implant in all the people 
a diſtruſt of each other, and to make every one the 
inſpector, witneſs, and judge of his neighbour's con - 
duct, 

On the contrary the people of India are mild *, 
tender, and compaſſionate. Hence their legiſlators 
repole a great conhdence in them. 'They have eſta- 
bliſhed + very few puniſhments; theſe are not je- 
vere, nor are they rigorouſly executed. 'They haye 


® See Bernier, tom. 2. P. 140. 

+ See in the 14th colleQion of the edifying letters, 

P- 403. the principal laws or cuſtoms of the inhabnauts 
of the peninſula on this ſide the Ganges, 

Q q2 ſubjeKed 


ks. 
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ſubjefted nephews to their uncles, and orphans to 


_ their guardians, as in other countries they are ſub- 


ject to their fathers; they have regulated the ſuc- . 
ceſſion by the acknowledged merit of the fucceſſour. 
They ſeem to think that every individual -ought to 


place an entire confidence in the good- nature of his 
fellow-ſubject. 


They infranchiſe their ſlaves without difficulty, 
they marry them, they treat them as their chil- 
dren * : Happy climate, which gives birth to purity 
of manners, and produces a lenity in the laws ! 


SOOT SS DDS SSIS SDSS 
BOOK XV. 


In what Manner the Laws of civil Slavery arc 
relative to the Nature of the Climate. 


CH A-P.--I, 

Of civil flavery. 
QLAVERT, properly ſo called, is the eftabliſh- 
ment of a right which gives to one man ſuch a 
power over another, as renders him abſolute maſter 
of his life and fortune [The ſtate of ſlavery is in 
1ts own nature bad, It is neither uſeful ro the 


maſter nor to the flave ; not to the ſlave, becauſe 
he can do nothing through a motive of virtue ; not 


to the maſter, becauſe, by having an unlimited au- 


thority over his ſlaves, he inſenfibly accuſtoms him- 
ſelf to the want of all moral virtues, and from 
thence grows fierce, haſty, ſevere, choleric, vo- 
luptuous, and cruel, 


In deſpotic countries, where they are alrcady in 


* This 1s perhaps what made Diodorus ſay, that in 
the Indies there was neither maſter nor flaye. 


a ſtate 
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a ſtate of political ſlavery, civil ſlavery is more to- 
lerable than in other governments. Every one " 
ought to be ſatisfied in thoſe countries with necel- ." 
{aries and life, Hence the condition of a flave is 
hardly more burdenſome than that of a ſubje&. 
But in a monarchical government, where it is of 
the utmoſt importance that human nature ſhould 
not be debaſed, or difpirited, there ought to be no 
{lavery. In democracies where they are all upon | 

an equality; and in ariſtocracies, where the laws 8 
ought to uſe their utmoſt endeavours to procure as | * 


great an equality as the nature of the government 
will permit, lavery is contrary to the ſpirit of the 
conſtitution ; it only contributes to give a power 
and luxury to the citizens which they ought notto 


have.::--: x 
»F - 9. 9 I 
Origin of the right of ſlavery aming the Reman 
croilans. 


ONE would never have imagined that ſlavery 
— ſhould owe its birth to pity, and that this | 
ſhould have been excited three different ways *, 
'The law of nations, to prevent priſoners from 
being put to death, has allowed them to be made 
tlaves. The civil law of the Romans impowered 
debtors, who were ſubjcct ro be il uſed by their 
creditors, to ſell themſelves. And the law of na- 
ture requires, that chilcren, whom a father re- 
duced to flavery is no longer able to maintain, 
ſhould be reduced to the fame ſtate as the father. 
Theſe reafons of the civilians are all falſe. It is 
falſe that killing in war is lawful, unleſs in a cate 
of abſolute neccſlity : but when a man has made 
another his ſlave, he cannot be ſaid ro have beca 
under a neceſlity of taking away his life, fince he 
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aftually did not take it away. War gives no other 
right over priſoners than to diſable them from do- 
ing any further harm, by ſecuring their perſons, 
All nations * concur in deteſting the murdering of 
Priſoners in cold blood, 

2, Nor 3s it true, that a freeman can ſell himſelf 
Sale implies a price ; now, when a perſon ſells him- 
{elf his whole ſubſtance immediately devolves to his 
maſter ; the maſter therefore in that caſe gives no- 
thing, and the flaye receives nothing. You will 
fay, he bas a peculium, But this peculium goes along 
with his perſon. If it is not lawful for a man to kill 
himſelf, becauſe he robs his country of his perſon, 
for the fame reaſon he is not allowed to ſell him- 
jelf. The liberty of every citizen conſtitutes a part 
_ of the public liberty ; and, in a democratical ſtate, 
is even a part of the ſovereignty, To fell one's ci- 
tizenſhip + is ſo repugnant to all reaſon, as to be 
ſcarce ſuppoſable in any man, Tf liberty may be 
rated with reſpect to the buyer, 1t is beyond all price 
to the ſeller, The civil law, which authoriſes a 
diviftion of goods among men, cannot be thought 
to rank among {uch goods, a part of the men who 
were to make this diviſion. The fame law annuls 
all iniquitous contracts ; ſurely then it affords re- 
drefs in a contract where the grievance is moſt e- 
NOTMOus. | | 

The third way is birth; which falls with the 
two former. For if a man could not fell himſelf, 
much leſs could he ſell an unborn ofispring. If a 
priſoner of war 1s not to be reduced to ſlavery, 
much leſs are his children, 

The lawfulneſs of putting a malefaCtor to death, 
ariſes from this ; the law, by which he is punithed,. 
was made tor his ſecurity, A murderer, for 1n- 


* Exceptiins a few cannibals, 
+ 1 mean ſlavery in a ftrict ſenſe, as formerly among 
the Romans, and at preſent in our colonies, 
ſtance, 
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ſtance, has enjoyed the benefit of the very law 
which condemns him ; it has been a continual pro- 
tection to him ; he cannot therefore object againſt 
it, But it 1s not fo with the flave, The law of 
flavery can never be beneficial to him ; it is in all 
caſes againſt him, without ever being for his ad- 
vantage; and therefore this law 1s contrary to the 
fundamental principle of all focieties. | 

If it be pretended that it has been beneficial ro- 
him, as his maſter has provided for his ſubſiſtence ; 
flavery at this rate ſhould be limited to thoſe who 
are incapable of earning their livelihood. But who 
will take up with ſuch ſlaves? As for infants, na- 
ture, who has ſupplied their mothers with milk, 
had provided for their ſuſtenance, and the remain- 
der of their childhood approaches ſo near the age 
in which they are moſt capable of being of ſervice, 
that he who ſupports them cannot be ſaid to give 
them an equivalent, which can intitle him to be 
their maſter. | | 

Nor is flavery leſs oppoſite to the civil law than 


to that of nature. Whac civil law can reſtrain a 


ſlave from running away, fince he is not a member 
of ſociety, and conſequently has no interelt in any 
civil laws? He can be retained only by a family- 
law, that is, by the maſter's authority. 


CHAP, I. 


Another origin of the right of flavery. 


| Would as ſoon ſay, that the right of ſlavery 
proceeds from the contempt of one nation for 
another, founded on a difference in cuſtoms. 
Lopez de Gamar relates, ** that the Spaniards 
S found near St. Martha, ſeveral baſkets full of 
ay proved to be the ordinary proviſion of the natives, 
** This the conquerors turned to a heavy charge a- 


c 921nſt 


crabs, ſnails, gratshoppers, and Iocuſts, which 
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& oain{t the conquered.” The author owns that this, 
with their ſmoking tobacco, and trimming their 
beards in a different manner, gave rife to the law 
by which the Americans became ſlaves to the Spa- 
niards, Knowledge humaniſes mankind, and rea- 
{on inclines to mildneſs ; but. prejudices eradicate 
every tender diſpoſition, 


——_— 
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CHAP. IV; 
Another origin of the right of ſlavery. 


[| Would as foon ſay that religion gives its profcſ: 
fors a right to enſlave thoſe who diſſent from it, 
ia order to render its propagation more eaſy, 

'Phis was the notion that encouraged the rava- 
gers of America in their iniquity *. Under the in- 
fAluence of this idea, they founded their right of 
enſlaving ſo many nations ; for theſe robbers, who. 
would abſolutely be both robbers and Chrittians, 
were ſuperlatively devour. 

Lewis XII. + was extremely uneaſy at a law, by 
which all the negroes of his colonies were to bz 
made ſlaves ; but it being ftrongly urged to him 
as the readieſt means for their converftion, he ac- 
quieſced without further ſcruple. 


- 
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CHAP; V. 
Of the ſlavery of the negroes. 
WERE to vindicate our right to make flaves of | 


the negroes, theſe thould be my arguments, 
'The Europeans, having extirpated the Ameri- 


* See hilt, of the conqueſt of Mexico, by Solis, 
and that of Peru, by Garcilafſſo de la Vega. 

+ Labat's new voyage to the iſles of America, v0, 
4. P+ 114. 1722, 19-.12m0, 
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cans, were obliged to make ſlaves of the Africans, 
for clearing ſuch vaſt traCts of land, | 

vSugar would be too dear, if the plants whick” 

produce it were cultivated by any other than {laves. 
| Theſe creatures are all over black, and with ; 
ſuch a flat noſe, that they can ſcarcely be pitied. 

It is hardly to be believed that God, who is a 
wiſe being, ſhould place a ſoul, eſpecially a good 
ſoul, in ſuch a black ugly body. 

It is fo natural to look upon colour as the crite- 
riona of human nature, that the Afiatics, among 
whom. eunuchs are employed, always deprive the 
blacks of their reſemblance to us, by amore oppro- 
brious diſtinction, 

The colour of the ſkin may be determined by 
that of the hair, which, among the Egyptians, ' the 
beſt philoſophers in the world, was of ſuch impor- 
rance. that they put to death all the red-haired men 
who fell into their hands. | 

The negrocs preter a glaſs necklace to that 
gold, which polite nations ſo highly value: can 
ary be a greater proof of their wanting common 

enle ? |; 

It is impoſlible for us to ſuppoſe theſe crea- 
tures to be men, becauſe, allowing them to be men, 
a ſuſpicion would follow; that we ourſelves are no 
Chriftians. | , 

Weak. minds exaggerate too much the wrong 
done to the Africans, For were the caſe as they 
ſtate it, would the European powers, who make 10 
many needleſs conventions among themſelves, have 
failed to make a general one, in behalf of humani- 
ty and compaſſion ? 


CH AP; VT. 


The true origin of the right of ſlavery. 

TT is time to inquire into the true origin of the 
right of ſlavery, It ought to be founded on the. 
Vor., I, —_—_ nature 
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nature of things ; let us ſee if there be any caſes 
where it can be derived from thence. 

In all deſpotic governments, people make no dit- . 
ficulty in ſelling themſelves ; the political flavery, 
in ſome meaſure, annihitates the civil liberty. 

According to Mr. Perry *, the Muſcovites ſell 
themfelves very readily : their reaſon for it is evi- 
dent ; their liberty is not worth keeping. 

At Achim every one is for ſelling himſelf. Some 
of the chief lords + have not lefs than a thouſand 
flaves, all principal merchants, who have a great 
number of ſlaves themſelves, and theſe alſo are not 
without their ſlaves. Their maſters are their heirs, 
and put them into trade. In thoſe ſtates, the free- 
men, being overpowered by the government, have 
NO better reſource than making themſelves ſlaves to 
the tyrants in office, 

This is the juſt and rational origin of that mild 
law of ſlavery, which obtains in ſome countries 
and mild it ought to be, as founded on a free 
choice a man makes of a maſter, for his own bene- 


fit ; which forms a mutual convention betwixt the 
two parties. 


CH AP. VII 


Another origin of the right of ſlavery. 


"THERE is another origin of the right of ſlavery, 
and even of the moſt cruel ſlavery, which 1s 
to be ſeen among men, 

There are countries where the exceſs of heat e- 
nervates the body, and renders men ſo flothful and 
difpirited, that nothing but the fear of chaſtiſe- 
ment can oblige them to perform any laborious du- 


* Preſent ſtate of Ruſita, 
+ Dampier's voyages, vol, 3. 
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ty : ſlavery is there more reconcileable to reaſon ; 
and the maſter being as lazy with reſpect to his ſo- 
vereign, as his ſlave is to him, this adds a political 
to a civil flavery. 

Ariſtotle * endeavours to prove, that there are 
natural flaves ; but what he fays is far from prov- 
ing it. If there be any fuch, I believe they are 
toſe of whom I have been ſpeaking. 

But as all men are born equal, flavery muſt be 
accounted unnatural, though in ſome countries it 
be founded on natural reaſon; and a wide differ- - 
ence ought to be made betwixt ſuch countries, and 
thoſe where even natural reaſan rejects it, as in 
Europe, where it has been ſo happily aboliſhed. 

Plutarch, in his life of Numa, ſays, that in Sa- 
turn's time there was neither flave nor maſter, 
Chriſtianity has reſtored that age in our climates, 


CHR.A-P., VA; 
Inutility of ſlavery among us. 


N AZURAL {lavery, then, is to be limited to 
ſome particular parts of the world. In all 0- 
ther conntries, even the moſt laborious works of 
tociety may be performed by freemen. ; 
Experience verifies my affertion, Before Chri- 
ſfianity had aboliſhed civil Aavery in Europe, work- 
ingin the mines was judged too toilſome for any but 
ilaves or malcfaCtors: but, at preſent, there are 
men employcd in them, who are known to live + 
happily. 'Vhey have, by ſome ſmall privileges, en- 
couraged this profeſſion ; to an increaſe of labour, 
they have joined an increaſe of gain; and have 
gone lo far as to make them better pleaſed with 


* Polit. lib.1,c, r. 

+ As may be ſeen in the mines of Hartz in Lower 
Germany, aud in thoſe of Hungary, ; 

" R. x2 their 
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their condition, than with any other which they 
could have embraced. 

No labour is to heavy, but it may be brought to. 
a level with the workman's ſtrength, when regu- 
lated by cquity, and not by avarice. 'The violent 
fatigues which flaves are made to undergo, in 0- 
ther parts, may be ſupplied by commadious ma- 
chines, invented by art, and {kilfully applied. 'The 
Turkiſh mines in the Bannat of Temeſwar, though 
Ticher than thoſe of Hungary, did not yield ſo 
much ; becauſe their invention reached no further 
than the ſtrength of their ſlaves, 

I know not whether this article be dictated by | 
my underſtanding, or by my heart. Poflibly there 
1s not that climate upon earth, where the moſt la- 
borious ſervices might not, with proper encou- 
Tagement, be performed by freemen. ' Bad Jaws 
having made lazy men, they have been reduced to 
ſlavery becaulſc of their lazineſs. _ 


CHAP. IX 
Several kinds ef ſlavery. 


QLAVERY is of two kinds, real and perſonal. 
'The real annexes the ſlave to the land, which 
Tacitus * makes the condition of ſlaves among the 
Germans. They were not employed in the family ; 
a ſtated tribute of corn, cattle, or other move- 
ables paid to their maſter, was the whole of their 
fervitude. And ſuch a ſervitude ſtill continues in 
Hungary, Bohemia, and ſeveral parts of Lower 
Germany, 
Perſonal flavery confiſts in domeſtic ſervices, and 
relates more to the maſter's perſon. 
The worſt degree of flavery is, when it is at 
once both real and perſonal, as that of the Helotcs 


* De moribus Germanorum. 


amony 
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among the Lacedzmonians, They underwent 
the farigues of the field, and ſuffered all manner of 
inſults within the houſe. "This Helotiſm is con- 
trary to the nature of things, 'The real flavery is 
to be found only among nations * of a plain man- 
ner of living ; all family-buſineſs being done by 
the wives and children, 'The perfonal flavery is 
peculiar to voluptuous nations ; luxury requiring 
the {crvice of {laves in the houſe. But Helotiſm 
joins in the ſame perſons this ſlavery cſtablithed by 
voluptuous nations, and that of the molt ſimple. 


a _— 
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CH 4A P. "WW 
Regulations neceſſary in reſpett to flavery. 
UT of whaticever kind the flavery be, the civil 
laws ſhould endeavour, on the one hand, to a- 
bolith the abuſcs of it, and on the other to guard 
againtt its dangers, | 


Teri. 
- 


CGH A Fat 

Abuſes of flavery. 
| bg Mahometan ſtates +, not only the life and 
goods of female ſlaves, but alſo what is called 
their virtucor honour, are at their maſters diſpoſal. 
One of the mnizfortuncs of thoſe countries, 1s, that 
the greateſt part of the nation are born only to be 
ſubſervient to the pleaſures of the other. 'This 
ſervitude is alleviated by the lazineſs in which ſuch 


faves live, which is an additional diſadvantage to 


the ſtate, 

It is this indolence which renders the þ eaſtern 
{craglios fo delightful to thofe very perſons whom 
they were made to confine. People who dread no- 


* Tacitus de moribus German. ſays, the maſter is 
"ot to be diſtinguiſhed from the flave by any delicacy 
ot living, 5 | 

+ Sir John Chardin's travels to Perſia, 

7 Sir John Chardan, vol, 2, IN his deſcription of the 
marxet of Izagour, 

thing 


| 
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thing but labour, may imagine themlelves happy in 
theſe places of indolence and eaſe. But this ſhows 
how contrary they are to the very inſtitutions of 
Kavery. 

Reaſon requires that the maſters power ſhall 
not extend to what does not appertain to his ſer- 
vice. 9vlavery ſhould be calculated for utility, and 
not for pleaſure. The laws of chaſtity arite from 
thoſe of nature, and ought in all nations to be re- 
ſpeCted. | 

If a law which preſerves the chaſtity of ſlaves, 
be good in thoſe ſtates where an arbitrary power 
bears down all before it, how much more will it be 
fo in monarchies, and how much more ſtill in re- 
publics ? 

'The law of the Lombards * has a regulation 
which ought to be adopted by all governments. 
«© If a maſter debauches his ſlave's wife, the ſlave 
« and his wife ſhall be reſtored to their freedom.” 
An admirable expedient, which, without ſeverity, 
lays a powerful reſtraint on the incontinency of 
maſters. 

The Romans ſeem to me to have erred on this 
head. "They allowed an unlimited ſcope to the 
maſter's luſt, and, in ſome meaſure, denied their 
flaves the privilege of marrying. It is true, they 
were the loweſt part of the nation ; yet there 
ſthould have been ſome care taken of their morals ; 
eſpecially as, in prohibiting their marriage, they cor-. 
aupted the morals of the citizens. 


CHAP, XIL 
Danger from the multitude of flaves. 


FOE multitude of ſlaves has different effefts in 
different governments. It 1s no grievance 1h 4 


-* Lib, 1. tit. 32.5 5. 


deſpotic 
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deſpotic ſtate, where the political ſlavery cf the 


whole body takes away the ſenſe of civil ſlavery. 
Thoſe who are called Freemen, in reality are little 
more ſo than they who do not come within that 
claſs; and as the latter, in quality of cunuchs, 
freedmen, or flaves, have generally the manage- 
ment of all affairs, the condition of a freeman and 
that of a ſlave are very nearly allied. This makes it 
therefore almoſt a matter of indifference, whether 
in ſuch ftates the ſlaves be few or numerous, 

But in moderate ſtates, it is a point of the higheſt 
importance, that there ſhould not be a great num- 
ber of ſlaves. The political liberty of thoſe ſtates 
adds to the value of civil liberty; and he who is 
deprived of the latter, is alſo deprived of the for- 
mer, He ſees the happineſs of a ſociety, of which 
he is not ſo much as a member ; he ſecs the ſecuri- 
ty of others fenced by laws, himſelf without any 
protection, He ſees his maſter has a ſoul, thar 
can enlarge felt ; while his own is conſtrained to 
ſubmit to a continual depreſſion. Nothing more 
aſlimilates a man to a beaſt, than living among 
freemen, himſelf a ſlave. Such people as theſe are 
the natural enemies of the ſociety, and their num- 
ber muſt be dangerous. 

It is not therefore to be wondered at, that mo- 
derate governments have been ſo frequently diſturb- 
ed by revolts of flaves ; and that this fo ſeldom 
happens in * deſpotic ſtates. 


mp 


CHAP. XII. 
Of armed /laves. 


| PHE danger of arming ſlaves is not fo great in 
monarchies as in republics. In the former a 


* The revolt of the Mammalucs was a different caſe; 
this was a body ofthe militia who uſurped the empire. 
warlike 


- - 1 5 nee 4 ; WHTO \ 


—C—————— A - = 
« - - 
> \ = —_— - o 
: Mr _ FE {= o = =_ 


"vw == ome 


T4 
} 
|: 
Mi 
Ly 
1 4 
J 
= 
| . 
" j 
N 
- WW 
By | 
BY 
: 4 
. F 
.G 3 
xl [ 
? 1 
1 4 
'\ 
L- 
Ll 
by 
bt | 
j 1 
' 
L 
o 
i 
' x 
07 - 
Fl 
i 
F 
: i \ 
C 
k 
$2 
Pi. - 
» 2 N 
, 
: } 
| 
# 
TH 
i j 
: ' 
"o 
| 7 
$;. 
: 
}i: 
W | 
i 
7 
£ 


329 THE SPIRIT Book XV, 


warhke people, and a body of nobility, are a ſuffi- 
cicat check upon theſe armed ſlaves ; whereas the 
pacific members of a republic would have a hard 
taſk ro quell a ſet of men, who, having offenſive 
weapons in their hands, would find themſelves a 
match for the citizens, 

The Goths, who conguered Spain, ſpread them- 
ſelves over the country, and ſoon became very weak, 
'They made three important regulations ; they abo- 
liſhed an ancicat cuſtom which prohibited inter- 
marriages with the * Romans; they coacted that 
all the. freedmen + belonged to the filc, ſhould ſerve 
in war, under penalty of being reduced to lavery ; 
and they ordained that each Goth ſhould arm and 
bring into the field the tenth part { of his ſlaves, 
This was but a ſmall proportion : Beſides, theſe 
flaves thus carricd to the field, did not form a fe- 
parate body ; they were in the army, and might be 
{aid to continue in the family. 


CHAP. XIV. 
The ſame ſubjee continued. 


WV HEN a whole nation is of a martial temper, 
the ſlaves in arms are lefs to be feared. 
Bya law of the Allemans, a ſlave who had com- 
mitted a clandeſtine thefr || was liable to the ſame 
puniſhment as a freeman 1n the like caſe; but if he 
was found guilty of a forcible robbery 8, he was 
only bound to.reftore the thing ſo taken. Among 
the Allemans, ' courage and intrepidity extenuated 
the guilt of an aftion. They employed their ſlaves 
ia their wars, Moſt republics have been attentive 


* Law of the Viſigoths, lib, 3. tit, x, , I. 

+ Ibid, lib, 5. tit. 7.4 20. 

J Ibid. lib. g. tit. 2.4 9. 

| Law of the Allemans, c. 5.453. . 

$ Law of the Allemans, c. 5.4 5. per virfuten, 


to 


Chap. 15. OF LAWS. 321 


to defpirit their ſlaves : But the Allemans relying 
on themſelves, and being aiways armed, were 1o tar 
from fearing their's, that they were rather tor aug- 
menting their courage; they were the inſtruments 
either of their depredations or of their glory. 


— 
— — 


Precautions to be uſed in moderate governments. 


JSNLEE and humane treatment may prevent the 
#—= dangers to be apprehended trom the multitude 
of ſlaves in a moderate goverament. Men grow re- 
conciled to every thing, and even to ſervitude, if 
not aggravated by the ſeverity of the maſter. 'The 
Athenians treated their flaves with great lenity ; and 
this ſecured that ſtate from the commotions raiſed 
by the flaves amongſt the auſtere Lacedzmonians. 
It does not appear that the primitive Romans met 
with any trouble from their {laves. 'Lhoſe civil 
wars * which have been compared to the Punic 
wars, were the conſequences of their having diveſt- 
ed themſelves of all humanity towards their ſlaves. 
A frugal and laborious people generally uſe their 
ſlaves more kindly, than thoſe who are above la- 
bour, The primitive Romans lived, worked, and. 


eat with their ſlaves ; they behaved towards them . 
with great juſtice and humanity. The greateſt pu- 


niſhment they made them ſuffer, was to make them 
paſs before their neighbours with a torked piece of 
wood on their backs. Their manners were ſufh- 
cient to ſecure the fidelity of their ſlaves ; there was 
no neceſſity for laws. 

| But when the Romans aggrandiſed themſelves ; 


when the'” ſlaves were no longer the companions of 
their labour, but the inſtruments of their luxury 


* Sicily, ſays Florus, ſuffered more in the ſervile 


than in the Punic war, Lib. 3. 
Vor,.1I, 3 and. 
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and pride ; as they then wanted morals, they had 
need of laws. It was even neceſſary tor theſe laws 
to be of the moſt terrible kind, in order to eftablith | 
the ſafety of thoſe cruel maſters, who lived in the 
midſt of their {}aves, as in the midſt of enemies. 
They made the Syllanian ſenatuſconſultum, aud 
other laws *, which decreed, that when a maſter 
was murdered, all the ſlaves under the ſame roof, 
or in any place {o near the houſe, as to be within 
the hearing of a man's voice, ſhould wi hout dif- 
tin&tion be condemned to die. 1 hoſe who, in this 
caſe, ſheltered a flave, in order to ſave him, were 
uniſhed as + murderers; he whom his maſter þ or- 
dered to kill him, and who obeyed, was reputed 
guilty.; even he who did not hinder him from kil- 
ling himſelf, was bable to be puniſhed ||, If a mai- 
ter was murdered on a journey, they put to death 
$ thoſe who were with him, and thoſe who fled. "All 


| theſe laws took place even againſt thoſe whoſe in- 


nocence was proved : I he intent of them was to 
give their ſlaves a prodigious reſpect for their maſ- 
ter. They were not dependent on the civil govern- 
ment, but on a fault or imperteCtion of the civil 
government, "They were not derived from the equi- | 
ty of civil laws, ſince they were contrary 'to the 
principle of civil laws. 'They were properly found- 
ed on the principles of war, with this difference, 
that the enemies were in the boſum of the ſtate. 
'The Syllanian ſenatuſconſultum was derived from rhe 


* See the whole title of the ſenat, conſ Syll. inf. 

+ Leg. fi quis $ 12. ff, de ſenat. conſult. Syllan, 

+ When Antony commanded Eros to-kill him, it was 
the ſame as commanding him' to kill himſelf, becauſe 
if he had obeyed, he would have been puniſhed a as the 
murderer of his maſter, © 

| Leg. 1.4. 22. 2: de ſenat, condut, SJ Tan, 

$ Leg 1.4 31. &, ibid, 


Jaw 
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law of nations, which requires that a ſociety, hows 
ever impericCt, ſhould be preſerved. 

It is a, misfortune in government when the mas 
oiſtracy thus find em], under a neceſlity of 
making cruel laws; becauſe they have rendered 
ovedienice difficult, they are obliged to increaſe the 
penalty, of diſobedi-nce, or the ſuſpicion of fid-lity, 
4 prudent legiſlator joreſces the ill conſequences ot 
rendering the legiſlature terrible. The flaves 
amongſt the Romians could have no confidence in 
the laws; and therefore the laws could have no 
conhdence in them; 


[ + * *O 2 
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CH A:P. XVI, 
Regulations between maſters and ſlaves. 
PHE magiſtrate ought to take care that the ſlave 
has his proviſions and cloathing ; and this 
ought to be regulated by law, 

The laws ought to provide that care be taken of 

them in fickneis and old age. Claudius * decreed, 
that the ſlaves who, in ſickneſs, had been aban- 
doned by their maſters, fhould, in caſe they reco- 
vered, be free, This law inſured their liberty ; bur 
ſnould not there have been ſome care allo raken 10 
preſcrve their lives ? 
_ When the law permitted a maſter to ale away 
the life of his ſlave, he was inveſted with a power 
which he ought to exerciſe as judge, and not as 
maſter ; it was neceſſary that the law ſhould ordain 
thoſe formalities which take away the ſuſpicion of 
an act of violence. 

When Fithers at Rome wete no lohger permitted 
to pur their children to dearth, the magiſtrates Or- 
dained the + punithment which the fatker would 


* Xiphilin, in Claudio.. 
+ See law 3 in the Code de patria poteftate, by the 
emperour Sircedev, 
5 {1 2 have 
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have inflicted. A like cuſtom between the maſter 
and his ſlaves would be highly reaſonable in a coun- 
try where maſters have the power of life and death. 

The law of Moſes was extremely ſevere, * If 
& any one ſtrnck his ſlave fo that he died under his 
* hand, he was to be puniſhed ; but if he ſurvived 
* a day or two, he was not, becauſe he was as his 
« money.” Strange that a civil law ſhould thus 
among(t theſe people relax the law of nature ! 

By a law of the Greeks * a flave too roughly 
treated by his maſter, might inſiſt upon being ſold 
to another. In the latter times there was a law of 
the ſame nature + at Rome. A maſter diſpleaſed 
with his flave, and a flave with his maſter, ought 
to be ſeparated. 

When a citizen uſes a ſlave of another ill, the 
latter ought to have liberty ro complain before the 
judge, "Fhe laws | of Plato, and of moſt nations, 
took away from {ſlaves the right of natural defence. 
It was neceftary then that they ſhould give them a 
civil defence. | 

Ar Sparta, ſlaves could have no juſtice againſt 
either inſults or injuries. So excefirve was their 
miſery, that they were not only the ſlaves of a citi- 
zen, but alſo of the public; they belonged to all, as 
well as to one, At Rome, when they conſidered 
che injury done to a flave, they had regard only to 
the intereſt || of the maſter. In the breach of the 
Aquilian law, they confounded a wound given to 
a beaſt, and thar given to a flave; they regarded 


* Plutarch on ſirperſtition. 

+ See the conſtitution of Antoninus Pius, inſtitut. 
Hib. 1. tit. 7. 

t Lib. 9. 


[| This was frequently the ſpirit of the laws of thoſe 
nations who came out of Germany, as may be ſeen by 
their codes. 


only 
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only the diminution of their value. At Athens * 
he who had abuſed the flave of another, was pu- 
niſhed ſeverely, and ſometimes even with death, 
The law of Athens was very reaſonable, in not ad- 
ding the loſs of ſafety to that of liberty, 


CH. A-P.: XVII: 


Of infranchiſements. 


IT. is eaſy to perceive, that many ſlaves in a repub- 

| lican government create a neceſſity of making 
many free, '"Fhe evil 1s, if they have too many 
{laves, they cannot keep them in due bounds ; if 
they have too many freedmen, they cannot live, and 
nutt become a burden to the republic : Beſides, it 
may be as much in danger from the too great num- 
ber of freedmen, as from the too great number of 
ſlaves. It is neceflary therefore that the laws ſhould 
have an eye to theſe two inconveniencies, 

The ſeveral laws and decrees of the ſenate made 
at Rome, both for and againit ſlaves, ſometimes to 
limit, and at other times to facilitate their infran- 
chiſement, plainly ſhow the embarraſſment in which 
they found themſelves in this reſpe&t. There were 
even times in which they durſt not make laws. 
When under Nero + they demanded of the ſenate 
a permiſſion for the maſters to reduce again to fla- 
very the ungrateful freedmen, the emperour de- 
clared that they ought to decide the affairs of indi- 
viduals, and to make no general decree. 

Much leſs can I determine what ought to be the 
regulations of a good republic in an affair of this 
kind; this depends on too many circumſtances, Let 
us however make fome reflections. 


"$-Y. 


* Demoſthenes orat, contra Midiam, p. 610. Frank- 
fort 1604. | 
F Annals of Tacitus, lib, 13. R 
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A conſiderable number of freedmen onght not 
ſuddenly to be made by a general law. We know 
that amongſt the Volſinienſes * the freedmen be- 
coming maſters of the ſuffrages, made an abomina-' 
ble law, which gave them "the right of lying firſt 
with the girls marricd to the free- born. 

There are ſeveral ways of introducing inſenfibly 
new citizens into a republic. 'Vhe laws may favour 
the acquiring a pecrlium, and put flaves into a con- 
dition of buying their liberty : 'Chey may give a 
rerm to ſervitude like thoſe of Moſes, which limited 
that of the 4 Hebrew f{laves to {ix years. Irt is eaſy 
to give every year freedom to a certain number of 
thoſe {laves, who, by their age, health, or induſ- 
try, are capable of getting a ſubſiſtence, 'The evil 
may be even cured in its root : As a great number 
of ſlaves are connected with the ſeveral employments, 
which are given them todivide among(tthe free-born; 
a part of theſe employments, for example, commerce, 
or navigation, 1s diminiſhing the number of ſlaves. 

When there are many freedmen, it is neceflary that 
the civil laws ſhould determine what they owe to 
their patron, or clfe that theſe duties ſhould be fix- 
ed by the contraQt of infranchiſement. _ | 
| Iris certain that their condition ſhould be more 
favoured in the civil, than in the political ſtate ; be- 
cauſe, even in a popular government, the: power 
ought not to fall into the hands of the vulgar. 
_ At Rome, where they had ſo many freedmen, 
the political laws with regard to them were admira- 
ble. They gave them little, and excluded them al- 
moſt from nothing : 'They had even a ſhare in the 
legiſlature ; but the reſolutions they were capable of 
taking, were almoſt of no weight, They mighe 
bear a part in the public offices, and even in the 
dignity of the prieſthood þ ; but this privilege was 

* Ffeinſhemius's fupplement, decad, 2, lib. 5. 

Tt Exod, xxi. | | 

} Annals of Tacitus, lib. 3. | 

: in 
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in ſome ſort rendered uſeleſs by the diſadvantages 
they had to encounter with in the elections. 'They 
had a right to enter into the army ; but they were 
to be regiſtered in a certain claſs of the cenſus, be- 
fore they could be ſoldiers, Nothing * hindered 
freedmen from being united by marriage wuh the 
families of the free-born ; but they were not per- 
mitted to mix with thole ot the ſenators. In thort, 
their children were free-born, though they were 
not ſo themielves, SN | 


CHAP. XVIIL 

Of freedmen and eunuchs. 
HUS, in a republican government, it is fre- 
quently of advantage, tor the ſituation of the 
freedmen to be' but little below that of the tree- 
born, and that the laws be adapted to remove a dil. 


iike of their condition. Burt in a deſpotic govern- 
ment, where luxury and arbitrary power prevall, 


they have nothing to do in this reipe& ; the treed-. 


men almoſt always find themſelves above the free. 
born. 'I hey rule in the court of the prince, and in 
the palaces of the great ; and as they ſtudy the foi. 


bles, and not the virtues of their maſter, they lead . 


him not by his virtues, but by his weakneſs. Such 
were the treedmen oi Rome in the times of the em- 
rours. | | 


' When the principal flaves are eunuchs, let ever 


ſo many privileges be granted them, th: y can hard- 


ly be regarded as freedmen, For as they cannot 
have a family of their own, they are naturally at- 


tached to that of another; and it is only by a kind 
of fiftion tha' they are conſidered as citizens, 
And yet there are countries where the magiſtra- 


+ Auguſtus's ſpeech in Dio, 1. 56, 
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cy is entirely in their hands: © In * Tonquin,” 
fays Dampier +, © all the mandarins, civil and mi- 
5 litary, are eunuchs,” 'They have no families, and 
though they are naturally avaricious, the maſter or 
the prince 1n the end takes adyantage of this very 
avarice, 

JDampier # tel's us tao, that in this country, the 
cunuchs cannot live without women, and therefore 
marry. The law which permits their marriage, 
may be founded, on the one hand, on their reſpect 
. for theſe eunuchs, and, on the other, on their con- 
tempt for women. 

'Thus they are truſted with the magiſtracy, be- 
cauſe they have no family ; and permitted to marry, 
becauſe they are magiſtrates, 

Then it is that the ſenſe which remains, would 
fain ſupply that they have loſt; ; and the enterpriſes 
of deſpair become a kind of enjoyment. So in Mll- 
ton, that ſpirit who has nothing left but delires, 
enraged at his degradation, would make uſe of his 
imporency itſelf, 

We ſee in the hiſtory of China a great number 
of laws to deprive eunuchs of all civil and military 
employments ; but they always returned to them 
again. Tr ſeems as if the cunuchs of the calt were 
a neceſlary evil, © 


* It was formerly the ſame in China, The two Ma- 
hometan Arabs who travelled thither in the ninth 
century, uſe the word eaunuch, whenever they ſpeak of 
the governour of a city, | * 
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BOOK XVI. 


How the laws of domeſtic ſlavery have a re- 
lation to the nature of the climate. 
ENAP 1 
Of domeſtic ſervitude, 

QLAVES are eftablithed for the family ; but they 
” arc not a part of it. 'Thus I diftinguth their {er- 
vitude from that which the women in ſome countries 
ſuffer, and which I ſhall properly call domeſtic ſer- 

vitude, | 


—— —_— tt 44 


CHAP. 1. 


That in the eountrics.of the fouth there 15 a natural 
inequality between the two ſexes, 


JJ OMEN, in hot climates, are * marriageable 

at eight, nine, or ten years of age; thus, in 
thoſe countrics, infancy and marriage almoſt al- 
ways go together. 'Fhey are old at twenty : Their 
reaſon therefore never acompanies their þeauty, 
When beauty demands the empire, the want of rea- 
ſon forbids the claim; when reaſon is obtained, 
beauty is no more. Theſe women ought then to 
be ja a ſtate bf depengence; for reaſon cannot pro- 


* Mahomet marzied Cadhisja at five, and took her 
to his bed at eight years old, In the hot countries of 
Arabia and the Indies, girls are marriageable at eight 
years of age, and are brought td; bed tþe year after. 
Prideaux, life of Mahomet, We Tee women in the 
kingdom of Algiers pregnant at nine, ten, and eleven 
years of age. Hiſt. of the kingdonr of Algiers by Logier 
& Taff, 3, bro ==> nh od ie tient nec | 

Vor. I. Tt cure 
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cure in old age, that empire, which even youth and 
beauty could not give. It is therefore extremely na- 
tural, that in theſe places, a man, when no law 
oppoles it, ſhould leave one wife to take another, 
and that polygamy ſhould be introduced. 

In temperate climates, where the charms of wo- 
men are beſt preſerved, where they arrive later at 
amaturity, and have children at a more advanced 
ſeaſon of life, the old age of their huſbands in ſome 
degree follows theirs ; and as they have more rea- 
ſon and knowledge at the time of marriage, if it be 
only on account of their having continued longer in 
life, it muſt naturally introduce a kind of equality 
between the two ſexes, and, in conſequence of this, 
the law of having only one 'wife. 

In cold countries the almoſt neceſſary cuſtom of 
drinking ſtrong liquors, eſtabliſhes intemperance 
amongſt men. Women, who, in this reſpect, have 
a natural reſtraint, becauſe they are always on the 
defenſive, have therefore the advantage of reaſon 
over them. 

Nature, which has diſtinguiſhed men by their 
reaſon and bodily ſtrength, has ſet no other bounds 
to their power than thoſe of this ſtrength and rea- 
ſon. It has given charms to women, and ordained 
| that their aſcendant over man ſhall end with theſe 
charms : But, in hot countries, theſe are found 
culy at the beginning, and never in the progreſs of 

ife 

Thus the law which permits only one wife, is 
phyſically conformable to the climate of Europe, 
and not to that of Aſia, This is the reaſon why 
Mahometaniſm was eſtabliſhed with ſuch facility in 
Aſia, and ſo difficultly extended in Europe ; why 
Chriſtianity is maintained in Europe, and has been | 
deſtroyed in Afia; and, in fine, why the Mahome- 
tans have made ſuch progreſs in China, and the 
Chriſtians ſo little. 

Some particular reaſons induced Valcntinian 

to 
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to *® permit polygamy in the empire. That law, ſo 
improper for our climates, was abrogated + by The- 
odoſius, Arcadius, and Honotius. 


2 CHAP, Ill. 

That a plurality of wives depends greatly on the means 
of ſupporting them, 

THOUGH in countries where polygamy is once 

eſtabliſhed, the number of wives is principally 
determined by the riches of the huſband ; yet it 
cannot be faid that riches eſtabliſhed polygamy in 
theſe ſtates ; ſince poverty may produce the ſame 
effe&t, as I ſhall prove when I come to ſpeak of the 
ſavages, EO 

Polygamy, in powerful nations, is leſs a luxury in 

itſelf, than the occaſion of great luxury. In hot 
+ climates they have few wants, and it coſts little to 
maintain a wife and children ; they may therefore 
have a greater number of wives. 


| 0 BA P.: IV. | 
That the law of polygamy is an affair that depends on 
calculation, 
A CCORDING to the calculations made in ſeve- 
ral parts of Europe, there are here born more 
boys than girls ||; on the contrary, by the accounts 
Fe rt we 
' * See Jornandes de regno et tempor. ſucceſ. and the ec- 
cleſiaſtic hiſtorians, SE 
+ See law 7. of the Code de Zudzis et Celicolis, and 
nov. 18, chap. 5. MES 
' | In Ceylan a man may live on ten ſols a-month ; 
they ear nothing there but rice and fiſh. ColleQion of 
 Toyages made to eſtabliſh an India company. A 
|| Dr, Arbuthnot finds that in England the es" 
| | Tt C 
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we.have of Aſia, there are there born more * girls 
than boys. The law which in Europe allows only 
one wife, and that in Afia which permits many, - 
have therefore a certain relation to the climate. 

In the cold climates of Aſia, there are born, as 


m Europe, more thales than females ; and from 


hence, ſay the + Lamas, is derived the reaſon of 
that law, which, amongſt them, permits a woman, 
to have | many huſbands. 

But it 4s difficult for me to believe that there are 
many countries, where the diſproportion can be 
great enough to require the introducing either the 
law in favour of many wives, or that of many huf- 
bands, This would only imply, that a plurality of 
wormen, Of even a plurality of men, is more con- 
formable to natnre in certain. countries than in 
ethers, 

I confeſs, that if what hiſtory tells us be rae, 
that at Bantam || there are ten women to one man, 


this mult be a caſc particularly favourable to poly- 


amy. | | 
In all this I only give their reaſons, but do nor 
juſtify their cuftoms. N: 


of boys exceeds that of girls; but people have been to 


blame to conclude that the caſe is the ſame in all cli- 
mates. 


®* See Kenpſer, who relates, that, npon numbering 


the people of Meaco, there were found 482,072 males, 
and 223,573 females, 


+ Du Halde's hiſt. of China, vol. 4. P. 461. 
7 Albazeit-el-haſſen, one of the two Mahometan 


Arabs, Who, in the ninth century, went into India 


and China, thought this cuſtom a proſtitution. And 
indeed nothi 


ing could be morecontrary to the ideas of 
a Mahometan. 


_ | Colleftion of voyages for the eſtabliſhment of an 
ia company. | 


CHAP. 


CHAP.:Y. 
The reaſon of a law of Malabar. 
N the tribe of the * Naires, on the coaſt of Ma- 


labar, the men can have only one wife, while a 
woman, on the contrary, may have many huſbands, 


"The origin of this cuſtom is not, I believe, difficule 


_ to diſcover. The Naires are the tribe of nobles, 
who are the foldiers of all thoſe nations. In Europe, 
ſoldiers are forbid to marry : In Malabar, where 
the climate requires greater indulgence, they are 
ſatisfied with rendering marriage as little burden- 
ſome to them as polBble ; they give a wife among(t 


many men, which conſequently diminiſhes the at- 


tachment to a family, and the cares of houſckeep- 
ing, and leaves them in the free poſſefſion of a mi> 
utary ſpirit, | | 


Of polygamy confidered in itſelf. 


WITH regard to polygamy in general, inde- 


pendently of the circumitances which may 
render it tolerable, it is not of the leaſt ſervice to 
mankind, nor to either of the two ſexes, whe- 
| ther it be that which abuſes, or that which is abuſ- 
ed, Neither is it of ſervice to the children; for 
one of its greateſt inconveniencies is, that the father 
and mother cannot have the ſame affeftion for 
their offspring z, a father cannot love twenty child- 
ren with the ſame tenderneſs as a mother can love 


* See Francis Pirard, c. 29. ; edifying letters, 3d 


and Toth coltetion on the Malleani on the coaſt of 


Malabar. This is conſidered as an abuſe of the mili- 
tary profeſſion, as-a woman, ſays Pirard, of the tribe 
of the Bramins, never would marry many bufbands. 

| | two, 
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two. It is much worſe when a wife has many hyſ- 
bands ; for then paternal love is only. held by this 
opinion, that a father may believe, if he will, or - 
that others may believe, that certain children belong 
to him, | IO 

A plurality of wives, who would think it ! leads 
to that paſſion which nature difallows ; for one de- 
pravation always draws on another. I remember, 
that in the revolution which happened at Conſtan- 
tinople, when Sultan Achmet was depoſed, hiſtory 
ſays, that the people having plundered the Kiaya's 
houſe, they found not a ſingle woman ; they tell us 
that at * Alpiers, in the greateſt part of their ſe- 
raglios, they have none at all. | 

Beſides, the pofſeſiion of many wives does not al- 
ways prevent their entertaining deſires + for thoſe of 
others : It is with luſt as with avarice, whoſe thirſt 
increaſes by the acquiſition of treaſures. 

In the reign of Juſtinian, many philoſophers, 
diſpleaſed with the conſtraint of Chriſtianity, retired 
into Perſia. What ſtruck them moſt, fays Aga- 
thias }, was, that polygamy was permitted amongſ\t 
men who did not even abſtain from adultery, 
| 5; FP. VL. | 
Of an equality of treatment in caſe of many wives. 

ROM the law which permitted a plurality of 

wives, followed that of an equal behaviour to 
each. Mahomet, who allowed of four, would 
have every thing, as provitions, dreſs, and conju- 
gal duty, equally divided between them. "This law 
28 alſo in force in the Maldivian iſles ||, where they 
are at liberty to marry three wives. 


* Hiſt, of Algiers by Logier de Tafhs, 
'+ This is the reaſon why women in the eaſt are {c 
carefully concealed, 


t Life and a&tions of Juſtinian, Þ. 403. 
{| See Pirard, c, 12. 


'Che 
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The law of Moſes * even declares, that if any 
one has married his ſon to a ſlave, and this fon. 
ſhould marry afterwards a free woman, he ſhall di- 
miniſh nothing of her food, her raiment, or duty 
of marriage. 'They might give more to the new 


wife ; but the firſt was not to have leſs than ſhe 
had before. 


CHAP, VII. 
of the ſeparation of women from men. 
Tx prodigious number of wives poſſeſſed by 


thoſe who live in rich and voluptuous nations, 
is a conſequence of the Jaw of polygamy. Their 
ſeparation from men, and their clote confinement, 
naturally follow from the greatneſs of this number. 
Domeſtic order renders this neceflary ; thus an in- 
ſolvent debtor ſeeks to conceal himſelf from the 
purſuit of his creditors, There ars climates where 
the impulſes of nature has ſuch a ſtrength, that mo- 
rality has almoſt none, If a man be left with a 
woman, the temptation and the fall will be the 
ſame thing; the attack certain, the reſiſtance none, 
In theſe countries, inſtead of precepts, they have 
recourſe to bolts and bars. | 
| One of the Chineſe cloflic authors conſiders the 
man as a prodigy of virtue, who finding a woman 
alone in a diſtant apartment, can forbear violating 


her Ti 


* Exod. XxX1, 10, II, | 

+ © It is an admirable touchRone, to find by one's 
&« ſelf a treaſure which we can make ourſelves maſter 
* of, or a beautiful woman in a diſtant apartment, 
« or to hear the voice of an ehemy who muſt periſh 
« without our allitance,” Tranſlation of a Chineſe . 
piece of morality, which may.be ſeen in Du Halde, 


vol, 3. p. 151. 
CHAP. 
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Of the connefion between domeſtic and pc/itzcal go- - 
vernment., 
JN a republic the condition of citizens is limited, 
equal, mild, and agreeable ; every thing par- 
takes of the benefit of public liberty. An empire 
over the women cannot, amongſt them, be io well 
exerted ; and where the clmate demands this em- 
pire, 1t 1s moſt agreeable to the government of a 
fingle perſon. This is one of the reaſons why it 
has always been difficult to eſtabliſh a popular go- 
vernment in the eaſt, 

On the contrary, the flavery of women is per- 

feftly conformable to the genins of a deſpotic go- 
vernment, which delights in treating all with feve- 
rity, Thus at all times have we ſeen in Aſia, 
domeſtic fUlavery and deſpotic government walk 
hand in hand with an equal pace. 
Ina government which requires, above all things, 
that a particular regard be paid to its tranquillny, 
and where the extreme fubordination forms that 
tranquillity, it is abfolutely neceflary to ſhur vp the 
women ; for their intrigues would prove fatal to 
their huſbands. A government which has not 
time to examine into the condutt of its ſubjeQts, 
views them with a faſpicious eye, only becauſe they 
appear, and fuffer themſelves to be known, | 

Let ns only ſuppoſe that the levity of mind, 
the indiſcretions, the taſtes and diſguſts of our 
women, attended by their paſſions of a higher and 
a lower kind, with all their active fire, and in that 
full liberty with which they appear amongſt us, 
were conveyed into an eaſtern government ; where | 
would be the father of a family who could enjoy 
a moment's repoſe? The men would be every where 
ſuſpetted, every where enemies ; the ſtate would 
be overturned, and the kingdom overflowed with 


ivers of þlood. 
riyers of þlood, CHAP. 
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CHAP. I: 
The principle on which the morals of the Faft are 
founded. 


LB the caſe of a multiplicity of wives, the more a 

tamily ceaſes to be united, the more ought the 
laws to reunite its detached parts in a common 
centre; and the greater the diverſity of intereſts, 
the more neceilary it is for the laws to bring them 
back to a common intereſt, 

This is more particularly done by confinement. 
'The women ſhould not only be ſeparated from the 
men by the walls of the houſe ; but they ought al- 
ſo to be ſeparated in the ſame indofare, in {uch a 
manner that each may have a diſtint houſehold in 
the ſame family. From hence each derives all that 
relates to the practice of morality, modeſty, cha- 
ſtity, reſerve, filence, peace, dependence, reſpect, 
| love, and, in ſhort, a general direction of her 
thoughts, to that which in its own nature is a 
thing of the greateſt importance, a ſingle and en- 
tire attachment to her family, 

Women have naturally 1o many duties to fulkt, 

_ duties which are peculiarly theirs, that they cannot 
be enough excluded from every thing capable of 
inſpiring other ideas; from every thing that goes 
by the name of amuſements : and from every thing 
which we call bufinels, 

We find the manners more pure in the ſeveral 
parts of the Eaſt, in proportion as the confinement 
of women is more ſtriltly obſerved, In great king- 
doms, there are neceflarily great lords. "The great- 
cr their wealth, the more cnlarged is their ability 
ot kceping their wives in an exact confinement, 


and of preventing them from entering again into _ 


fociety. From hence it proceeds, that in the em- 

pires of Turky, Pefſia, of the Mogul, China, and 

Japan, the manners of their wives are admirable. 
TOLL: Uu But 
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But the caſe is not the ſame in India, where a 
multitude of iſlands, and the ſituation of the land, 
have divided the country into an infinite number 
o+ little ſtares, which, from cauſes. that we haves 
not here room to mention, are rendered deſpotic. 

'There are none there but the wretches who pil- 
lage, and the wretches who are pillaged, 'Pheir 
grandees have very moderate fortunes ; and thoſe 
whom they call rich, have only a bare ſubſiſtence. 
"The confinement of their women cannot therefore 
be very ſtrift ; nor can they make ule of any great 
precautions to keep them within due bounds ; trom 
hence. it proceeds that the corruption of their man- 
ners is ſcarcely to- be conceived, 

We may there ſce to what an extreme the vices 
of a climate, indulged in full liberty, will carry li- 
centiouſneſs. Ir is there that nature has a ſtrength, 
and modeſty a weaknels, that exceeds all compre- 
henſton. At Patan * the wanton deſires + of the 
women are fo outragious, that the men are obliged | 
ro make ule of a certain apparel to ſhelter them. 
from their deſigns. In thele countries, the two 


ſexes loſe even thoſe laws which properly belong to 
each, 


ee CD Cy rms 


GH A-P.:: AL. 
Of demeſtic flavery independently of polygamy. 
F* Is not only a plurality of wives, which in cer- 
tain places of the Eaſt requires their confine- 


* Collection of voyages for the eſtabliſhment of an 
India company, vol. 2. p. 2. 

+ In the Maldivian 1ifles the fathers marry their 
daughters at ten and eleven years of age, becauſe it 1s 
' a great fin, ſay they, to ſuſfer them to endure the 
want of a huſband, See Pirard, c. 12, At Bantam as 
ſoon as a girl is twelve or thirteen years old, ſhe mult 
be married if they would not have her lead a debauch- 


ed life Colledtion of voyages for the eftabliſhment of an 
India ronpay Y, þ. 348. 


ment, 
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men, but alſo the climate itſelf., Thoſe who con- 
fider the horrible crimes, the black villainies, the 
poifonings, the aſſaſſinations, which the liberty of 
women has occaſioned at Goa, and in the Portu- 
gueſe ſettlements in the Indies, where religion per- 
mits only one wife ; and who compare them with 
the innocence and purity of manners of the women 
of 'Turky, Perſia, Mogulſtan, China, and Japan, 
will clearly ſee that it is frequently as neceflary to 
ſeparate them from the men, when they have but 
one, as when they have many, Feb 

'Cheſe are things which ought to be decided by 
the climate, What purpoſe would it anſwer to 
ſhut up women in our northern countries, where 
their manners are naturally good ; where all their 
paſſons are calm; and where love rules over the 
hearr with fo regular and gentle an empire, that 
the leaſt degree of prudence is ſufficient to conduct 
-? - 

1t is a happineſs to live in thoſe climates which 
permit a communication between each other, where 
that ſex which has moſt charms ſcems to embelliſh 
ſociety, and where wives reſerving themſclves for 


the pleaſures of one, contribute to the amuſement 
of all. | | : 


E————_—_—_—_—_—_—_—_— —  — — — 


CHAP. XI. 
Of natural modeſty. 


LL nations are equally agreed in fixing con- 
tempt and ignominy on the incontinence of 
women. Nature has dictated this to all. She has 
eſtabliſhed the attack, and the has eſtabliſhed too 
the defence ; and having implanted deſires in both, 
the has given to the one boldneſs, and to the other 
thame. She has given to individuals a long extent 
of years in which they are to ſeek their own pre- 
lervation ; but to perpetuate themſelves, ſhe has 
given only a moment. 


U u 2 Tg It 
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It is then far from being true, that to be incon- 
_ tinent is to follow the laws of nature ; fince this is, 
on the contrary, a violation of them : it is only by 
modeſty and diſcretion that we can follow thele 
laws. 

Beſides, it is natural for intelligent beings to feel 
their imperfeCftions. Nature has therefore fixed 
modeſty in our minds, that is, a ſhame of our im- 
perfeCtions. 
| When therefore the phyſical power of certain 
climates violates the natural law of the two ſexes, 
and that of intelligent beings ; it beloogs to the le- 
giſlature to make civil laws, to oppoſe the nature of 
the climate, and to re-eſtabliſh the primitive laws 


CH AP. XIII 


of Jealouſy. 


WITH reſpect to nations we ought to diſtinguiſh 

between the paſſion of jealouly, and a jea- 
louſy ariſing from cuſtoms, manners, and laws. 
'The one is a hot raging fever ; the other, cold, 
but ſometimes terrible, may be Joined with indit- 
ference and contempt. 

'The one, which is an abuſe of love, FE TAY its 
birth from love itſelf, The other depends only on 
manners, on the cuſtoms of a nation, on the 
laws of the uniry; and ſometimes even on religi- 
On *, | 

It is almoſt always the efc& of the phyſical 
power of the climate; and, at the ſame time, the 
remedy of rhis phyſical power. 


* Mahomet defired his followers to watch their 
wives ; a certain Iman when he was dying, ſaid the 


ſame thing ; ; and Confucius preached .the ſame doc- 
trine, 


C:H-A-P. 
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CHAP. XIV. 
Of the eaſtern manner of domeſtic government. 


WAIVE are changed fo often in the Eaſt, that 

. they cannot have the power of domeſtic g0- 
vernment, This care is therefore committed to the 
eunuchs, whom they intruſt with all their keys, 
and the management of all their houſehold affairs, 
<« In Perſia,” fays Sir John Chardin, ** they give 
« wives their cloaths, as we do to children.” "Thus 
that care which ſeems ſo well to become them, 
that care which every where elfz is the firſt of their 
cares, does not at all concern them. 


eee er a man rr rn en aint inning nn > nr 
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Of divorce and repudiation, 


HERE is this difference between a divorce and 

a repudiation, that a divorce is made by a mu- 

tual conſent occaſioned by a mutual antipathy ; 

while a repudiation is made by the will, and for the 

advantage of one of the two parties, independently 
of the will and advantage of the other. 

The neceſlity there is ſometimes tor women to 
repudiate, and the difficulty there always is in doing 
It, render that iaw very tyrannicaj, which gives 
this right to men, without giving 1t to women. A 
huſband is the maſter of the houſe ; he has a thou- 
ſand ways of keeping his wife to ker duty, or of 
bringing her back to it; fo that in his hands ir 

ſeems as if repudiation -could be only a new abuſe 
_ of power. But a wife who repudiates, only makes 
uſe of a dreadful kind of remedy. Ir is always-a 
great misfortune for her to go in ſearch of a ſe- 
cond hviband, when ſhe has loſt the mott part of 
her attraCtions with ano:her. One of the advan- 


tagecs 
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rages attending the charms of youth in the female 
{cx is, that in 2 advanced aye the huſband is led 
to complacency and love by the remembrance of- 
Paſt pleaſures, 

It is then a general rule, that in all countries 
where the laws have given to men the power of re- 
pudiating, they ought alſo to give it to women, 

Nay, in climates where women live ia domeſtic 
{l:very, one would think that the law ought to per- 
mit women the right of repudiation, and to hul- 
band= only that of divorce. 

When wives are confined in a ſeraglio, the huf- 
band ought not to repudiate on account of an op- 
poſition of manners ; it is the huſband's fault if 
their manners are incompatible, 

Repudiation, becauſe of the barrenneſs of the 
woman, ought never totake place but where there 
15 only one wife; when there are many, this is of 
no importance to the huſband, 

A law of the Maldivians * permitted them to 
take again a wife whom they had repudiated. A_ 
law of Mexico + forbade their being reunited un- 
der pain of death, 'The law of Mexico was more 
rational than that of the Maldivians: at the time 
even of thediflolution, it attended to the perpetuity 
of marriage; inſtead of this, the law of the Mal- 
divians ſeemed equally to ſport with marriage and 
repudiation. | 

The law of Mexico admitted only of divorce, 
This was a particular reaſon for their not permit- 
ting thoſe who were voluntarily ſeparated, to be 
ever reunited, Repudiation ſeems chiefly to pro- 
ceed from a haſtineſs of temper, and from the 


* They took them again preferably to any other, 
becauſe, in this caſe, there was leſs expence, Pirards 
travels, 

- + Hitt, of the conqued of Mexico by Solis, P. 499. 

dictates 
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dictates of ſome of the paſſions ; while divorce ap- 
pears to be an affair of deliberation. 

Divorces are frequently of great political uſe ; 
but as to the civil utility, they arc eſtabliſhed only 
for the advantage of the huſband and wife, and 
are not always tavourable to their children. 


——— 


CHAP. XVI 
Of repudiation and divorce amongſt the Romans, 


R OMULUS permitted a huſband to repudiate 
his wife, if ſhe had committed adultery, pre- 
pared poiſon, or procured falſe keys, He did not 
give to women the right of repudiating their hul- 
bands. Plutarch * calls this a law extremely ſevere, 
As the Athenian law gave + the power of repu- 
diation to the wife as well as the huſband, and as 
this right was obtained by the women amongſt the 
primitive Romans notwithſtanding the law of Ro- 
mulus ; it is evident that this inſtitution was one of 
thoſe which the deputies of Rome brought from 
Athens, and which were inſerted into the laws of 
the twelve tables, ? 

Cicero | ſays that the reaſons of repudiation 
ſprung from the law of the twelve tables, We 
cannot then doubt but that this law-increaſed the 
number of the reaſons for repudiation eſtabliſhed 
by Romulus. 

'The power of divorce was alſo an appointment, 
or at leaſt a conſequence of the law of the twelve 
tables. For from the moment that the wife or the 
i.uſband had ſeparately the right of repudiation, 
there was a much ſtronger reaſon for their having 
the power of quitting each other by mutual conſent, 


* Life of Romulus, 

+ This was a law of Solon. 

t Minam res ſuas fibi habere Je; ex duodecim 
tabulis cauſam addidit, Philip. 2 


| The 
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The law did not require that they ſhould lay 
open the * cauſes of divorce. In the nature of the 
thing, the reaſons for repudiation ſhould be given, 
while thoſe for a divorce are unnecefliry ;- becauſe 
whatever cauſes the law may admit as ſufficient to 
break a marriage, a mutual antipathy muſt be 


ſtronger than them all. 


The following fact mentioned by Dionyfius Ha- 
licarnaſſus +, Valerius Maximus +, and Aulns 
Gellivs ||, does not appear to me to have the lealt 
degree of probability : Though they had ar Rome, 
fay they, the power of repudiating a wite; yet they 
had ſo much reſpe& for-the auſpices, that nobody, 
for the ſpace of five hundred and twenty years 6, 
ever made uſe of this right till Carvilius Ruga rc- 
pudiated his, becauſe of her ſterility. We need 
only be ſenſible of the nature of the human mind, 
to perceive how very extraordinary it muſt be, for 
a law to give ſuch right to a whole nation, and 
yet for nobody to make uſe of it. Coriolanus ſet- 
ting out on his exile, adviſed his + wite to marry a 
man more happy than himſelf, We have juſt been 
ſeeing that the law of the twelve tables, and the 
manners of the Romans, greatly extended the law 
of Romulus, But to what purpole were theſe ex- 
tenſions, if they never made uſe of a power to re- 
pudiate * Beſides, if the citizens had ſuch a reſpect 
for the auſpices, that they would never repudiate, 
how came the legiſlators of Rome to have leſs than 


* Tuſtinian altered this, nov. 117. c. 10, 

+ Lib. 2. | 7. Lib. 2 0. 4: 

{-Lab. 4: £38; -: | 

d According to Dionyſ, Halicarn, and Vaterius 
Maximus, and five hundred and twenty-three ac- 
cording to Aulus Gellins, So alſo they did nat agree 
i placing this under the ſame contuis. 

| See the Speech of Verur:a in Dionyſ,  Halicarn. 
tb. 8. A 
they ; 
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they ; and how came the laws inceffantly to corrupt 
their manners ? 

All that is. ſurpriſing in the fat in queſtion, will 
ſoon «i{appear, ooly by comparing two pallages in 
Plutarch. The regal law * permitted a huſband to 
repudiate | in the three caſes already mentioned, and 
« Fr enjoined, \{fays Plutarch +,) ** that be who re- 
= pudiated 1 in any other caſe, ſhould be obliged ro 
« pive the half of his ſubſtance to his wife, and that 
£ the other half ſhould be conſecrated to Ceres.” 
They might then repudiate in all caſes, if they were 
but willing to fabmit to the penalty. Nobody had 
done 4his before Carvilius Ruga þ ; who, as Plu- 
tarch ſays in another place ||, ** put away his wife 
© for her ſterility two hundred and thirty years af- 
ter Romulus :” that is, ſhe was repudiated ſeventy 
one years before the law of the twelve tables, which 
extended both the Power and the cauſes of repydia- 
UoN. 

The authours I have cited ſay, that Carvilius Ru- 

24 loved his wife ; but that the cenſors made him 
take an oath to put her away, becauſe of her bar- 
renneſs, to the end that he might give children to 
the republic ; and that this rendered him odious to 
the people. We muft know the genius and temper 
of the Romans, before we can diſcover the true 
rauſe of the hatred they had conceived for Carvi- 
lins. He did not fall ints diſgrace with the people 
for repudiatiag his wife ; this was an affair that digl 
not at all concern them. Bur Carvilius had taken 
an oath tothe cenſors, that, hecauſle of the ſterility 
of his wife, he would repudiate Her ro give chil- 
ren to the republic. This was a yoke which the 


* Plutarch, life of Romulus, + Ibid. 

+ Indeed ſterility | is not a cauſe mentioned by the 
law of Romulus ; but, to all appearance he was-not 
ſubject to a confiſcation of this effe&s, ſince he tpllows 
ed the orders of the cenſors. 

| In bis compariſon between Theſeus and Romulus. 

VoL.I. X x peopi'e 
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people ſaw the cenſors were going to put upon 
them. T ſhall diſcover, in the proſecution of this 
work *, the repugnance which they always felt for 
regulations of the like kind, We ſhould explain - 
the laws by the laws, and hiſtory by hiſtory. 


BOOK KXVIL 


| How the laws of political ſervitude have a re- 
lation to the nature of the climate. 


c 
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* 
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CHAP. I: 

Ls Of political ſervitude. 
POLITICAL ſervitude does not leſs depend on 
the nature of the climate, than that which is 


_ civil and domeſtic, and this we are going to make 
| appear. | 


CHAP. Il 
The difference between nations in point of courage, 


WE have already obſerved that great heat ener- 
: vates the ſtrength and courage of men, and 
that in cold climates they have a certain vigour of 
body and mind which retiders them capable of long, 
painful, great, and intrepid aftions. "This remark 
holds true not only between one nation and ano- 
ther ; but even in the different parts of the ſame 
country. In the north of China +, people are 
more courageous than thoſe in the ſouth, and thoſe 


* Book xxiii, c, 21. 
+ Du Halde, vol, 1, p. 112, 


«ot 
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in the ſouth of Corea * have leſs bravery than thoſe 
in the north. 

We ought not then to be aſtoniſhed that the ef- 
feminacy of the people in hot climates, has almoſt 
always rendered them flaves; and that the bravery 
of thoſe in cold climates has enabled them to main- 
tain their liberties. 'This 1s an a effect which ſprings 
from a natural cauſe. 

'This has alſo been found true in America ; the 
deſpotic empires of Mexico and Peru were near the 
line, and almoſt all the little free nations were and 
_ are ſtill, near the poles. 


CHAP, II. 
Of the climate of Aſia. 


Tc relations of travellers + inform us, © that 
*« the vaſt continent of the north of Aſia, 
© which extends from forty degrees ar thereabouts 


* to the pole, and from the frontiers of Muſcovy | 


*© even to the caſtern occan, is in an extremely cold 
« climate ; that this immenſe tract of land is divid- 
* ed by a ' chain of mountains, which run from 
« weſt to caſt, leaving Siberia on the north, and 
«« Great Tartary on the ſouth ; that the climate of 
« Siberia is ſo cold, that excepting ſome places it 
<* cannot be cultivated ; and that though the Ruſ- 
« fans have ſettlements all along the Irtis, they 
*< cultivate nothing; that in this country there grows 
« only ſome little firs and ſhrubs ; that the natives 
* of the country are divided into wretched colo- 
& nies, like thoſe of Canada; that the reaſon of 
© this cold proceeds on the one hand from the 


* The Chineſe books make mention of this, ibide 
yol. iv, p. 448. 
+ See travels to the North, vol. 8. the hiſt, -of the 
Tartars, and Du Halde, vol. 4. 
| Ax 2 «© height 
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& height of the land, and, on the other, from the 
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mountains, which, in proportion as they run 
from fouth to north, are levelled m fuch a man- 
ner, that the north wind every where blows with- 
out oppoſirion ; that this wind. which renders 
Nova Zembla uninhabitable, blowing in Siberia, 
makes it a barren waſte ; that in Europe. on the 
contrary, the mountains of Norway and Lapland 
are admirable bulwarks which cover the north- 
ern countries from this wind ; fo that at Stock- 
holm, which is about fifty-nine degrees latitude, 
the earth produces plants, truits, and corn; and 
that about Abo, which is fixty-one degrees, and 
even to fixty-three and fixty-tour, there are 
mines of ſilver, and-the land is/ fruitful enough.” 
We {ce alſo in theſe relations, ** that Great 1 ar- 
tary, which 1s to the ſouth ot Siberia, is alſo ex- 
cceding cold; that the country cannot be culti- 
vated ; that nothing can be found but paſturage 
for their flocks and herds ; that trees cannot 
grow there, but only brambles, as in Iceland; 
that there are near China and India, fome conn- 
tries where there grows a kind of millet, but that 
neither corn nor rice wilt ripen; that there is 
ſcarcely a place in Chineſe Tartary at forty three, 
forty- four, and forty-five degrees, where it does 
not freeze ſeven or eight months in the year, fo. 
that it is as cold as Iceland, though it might be. 
imagined from its ſituation to be as hot as the 
ſouth of France ; that there are no cittes except 
four or five towards the eaſtern ocean, and ſome 
which the Chineſe, for political reaſons, have 
built near China ; that in the reſt of Great 'Tar- 
tary, there are only a few firuared m Buchar, 
Turqueſtan, and Cathay ; that the reaſon of this 
extreme cold proceeds from the nature of the 
nitrous earth, full of faltpetre and ſand, and 
more particularly from the height of the land. 
Father Verbicſ found, that a certain place erghty 


&« leagues 
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< leagues north of the great wall towards the ſource 
& of Kavamhuram, exceeded the height of the ſea 
<© near Pekin three thouſand geometrical paces 
* that this height ® is the cauſe that tho' almoſt all 
* the great rivers of Alia have their ſource in this 
* country, there is however fo great a want of 
* water, that it can be inhabited only near the ri- 
5 vers and lakes,” 

The fa&ts being laid down, I reaſon thus. Afia 
has properly no temperate zone, as the places fitu» 
ated in a very cold climate immediately rouch upon 
thoſe which are exceeding hot, that is, Turky, Per 
{ia, India, China, Corea, and Japan, 

In Europe, on the contrary, the temperate zone 
15 very extenſive, though firyated in climates widely 
different from each other ; there being no affinit 
between the climates of Spain and Italy, and hoſe 
of Norway and Sweden. But as the climate grows 
inſenſibly cold upon our advancing from ſouth ta 
north, nearly in proportion to the latitude of each 
country ; it thence follows that each reſembles the 
country joining to it, that there is no very extraor- 
dinary difference between them, and that, as I have 
juſt faid, the temperate zone is very extenſive. 

From hence it comes, that in Afia the ſtrong na- 
tions are oppoſed ts the weak ; the warlike, brave, 
and aCtive people touch immediately on thoſe who 
are indolent, effeminate, and timorous : 'The one 
muſt therefore conquer, and the other be conquer- 
ed. In Europe, on the contrary, ſtrong nations 
are oppoſed to the ſtrong ; and thoſe who join to 
each other have nearly the ſame courage. This is 
the grand reaſon of the weakneſs of Aſia, and of 


the ſtrength of Europe ; of the liberty of Europe, 


and of the flavery of Aſia : A cauſe that I do not 
recolle&t ever to have ſeen remarked. From hence 
jr proceeds, that liberty in Afia never increaſes ; 


* Tartary is then a kind of a flat mountain. 
whilſt 
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whilſt in Europe it is inlarged or diminiſhed accord- 
ing to particular circumſtances. 

The Ruſſian nobility have indeed been reduced to 
ſlavery by the ambition of one of their princes ; but 
they have always diſcovered thoſe marks of jmpa- 
tience and diſcontent which are never to be ſeen in 
the ſouthern climates. Have they not been able for 
a ſhort time to eſtabliſh an ariſtocratical govern» 
ment ? Another of the northern kingdoms has loſt 
its laws; but we may truſt to the climate that they 
are not loſt in ſuch a manner as never to be reco- 
yered. 


—_ 


CHAP IV, 
The conſequences reſulting from this. 


JA H AT we have juſt ſaid, is perfeftly conform- 
able to hiſtory. Aki has been ſubdued thir- 
teen times ; eleven ' by the northern nations, and 
twice by thoſe of the ſouth. In the early ages it 
' was conquered three times by the Scythians ; after - 
wards it was conquered once by the Medes, and 
once by the Perſians; again by the Greeks, the 
Arabs, the Moguls, the Turks, the Tartars, the 
| Perſians, and the Afghans. 1 mention only the 
Upper Aſia, and ſay nothing of the invaſions made 
in the reſt of the ſouth of that part of the world, 
which has continually ſuffered prodigious "revolu- 
Lions, 

| In Evrope, on the contrary, ſince the eſtabliſh- 
ment of the Greek and Phoenician colonies, we 
know but of four great changes; the firſt cauſed by 
the conqueſts of the Romans ; the ſecond by the 
inundatious of the Barbarians who deſtroyed theſe 
very Romans ; the third by the victories of Char- 
lemagne; and the laſt by the invaſions of the Nor- 
mans, And if this be rightly examined, we 
ſhall find, even in thele changes, a general 
ſtrength 


-\ 
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ſtrength diffuſed through all the parts of Eu- 
rope. We know the difficulty which the Ro- 
mans met with in conquering Europe, and the 
eaſe and facility with which they invaded Afia. 
We are ſenſible of the difficulties the notthern 
nations had - to encounter' in overturning the 
Roman empire ; of the wars, and labours of 
Charlemagne; and of the ſeveral enterpriſes of 


' the Normans, 'The deſtroyers were inceſſantly 
deſtroyed. | 


CHAP. V. 
That when the people in the north of Aſia, and thoſe of 


the north of Europe have conquered, the effects of 
the conqueſt were not the ſame. py 


"HE nations in the north of Europe conquered 
as freemen; the people in the north of Afia 
conquered as flaves, and ſubdued others only to 
gratify the ambition of a maſter. 
The reaſon is, that the people of Tartary, the 
natural conquerors of Aſia, are themſelves enflav- 
ed, They are inceſſantly making conqueſts in the 
ſouth of Aſia, where they form empires ; but that 
part of the nation which continues in the country, 
find that they are ſubje& to a great maſter, who, 
being deſpotic in the ſouth, will alſo be ſo in the 
north, and exerciſing an arbitrary power over the 
conquered ſubjects, pretends to the ſame over thoſe 
who are the conquerors. 'T'his is at this day plainly 
ſeen in that vaſt country called Chineſe 'Partary, 
which is governed by the emperour with a power 
almoſt as deſpotic as that of China. itſelf, and which 
he every day extends by his conqueſts. - 
We may likewiſe ſee in the hiſtory of China, that 
the emperours * ſent Chineſe colonics into 'Tartary. 


* As Vouty V. emperour of the fifth ors. F 
Wk eſe 
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Theſe Chineſe are become Tartars, and the mortal 
enemies of China ; but this does not prevent their 
carrying into Tartary the ſpirit of the Chineſe go- 
vernment, | : 
A. part of the Tartars who have conquered, have 
very often been themſelves driven out ; when they 
have carried into their deſerts that fervile ſpirit 
which they had acquired in the climate of fla- 
very. The hiſtory of China furniſhes us with great 
examples of this, as does allo our ancient * hiſtory: 
From hence it proceeds that the genius of the 
Getic or 'Tartarian nation has always reſembled that 
of the empires of . Aſia. The people in theſe are 
governcd by the cudgel ; the people in 'Tartary by 
long whips. The ſpirit of Europe has always been 
contrary to theſe manners; and in all ages what the 
people of Aſia have called puniſhment, the people 
of Europe have called the moſt outrageous abuſe +. 
The 'Tartars who deſtroyed the Grecian empire, 
eſtabliſhed in the conquered countries -flavery and 
deſpotic power ; the Goths conquering the Roman 
empire every where founded monarchy and liberty. 
I do not know whether the famous Rudbeck, 
who in his Atlantica has beſtowed ſuch praiſes on 
Scandinavia, has made mention of that great pre- 
rogative which ought to ſet this people above all 
the nations upon earth; namely, this country's 
having been the ſource from whence ſprung the 11- 
berties of Europe, that is, of almoſt all the freedom 
which at preſent ſubſiſts amongſt mankind. 
Jornandez the Goth has called the north of Eu- 


* The Scythians three times conquered Aſn, and 
were three times driven from thence. Fuftin, /. 2. 

+ This is no way contrary to what I ſhall fay in 
book 28. chap. 20. concerning the manner of thinkmg 
among the German nations, in reſpe& to the cudgel ; 
let the inſtrument be what it will, the power or aon 
of beating was always conſidered by them as an at- 


front, 
| rope 
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rope the forge * of the human race. I ſhould ra- 
ther call it the forge of the inſtruments which broke 
the chains framed in the ſouth. In the north were 
formed thole valiant nations, which ſallied forth 
and left their countries to deſtroy tyrants and ſlaves, 
and to teach men, that nature having made them 
equal, reaſon could not render them dependent, ex- 
cept where it was neceſſary to their happineſs. 


CHA P;-VIL 


A new phyſical cauſe of the flavery of Afra, and of the 
liberty of Europe. 


| ba Aſia they have always had great empires : In 
_ Europe theſe could never fubliit. Afia has larger 
plains; it 1s cut out into much more extenſive divi- 
fions by mountains and ſeas; and as it lies more to 
the ſouth, its ſprings are more eaſily dried up; the 
mountains are leſs covered with ſnow ; and the r1i- 
vers being not + ſo large, form ſmaller barriers. 

Power in Aſia ought then to be always deſpotic : 

For if their ſlavery was nor ſevere, they would ſoon 
inake a divifion inconſiſtent with the nature of the 
country. 
. In Europe the natural diviſion forms many na- 
tions of a moderate extent, in which the govern- 
ment of the laws is not incompatible with the main- 
tenance of the ſtate; on the contrary, it is ſo fa- 
vourable to it, that without this the ſtate would fall 
into decay, and become interiour to all others, 

It is this which has formed a genius for liberty, 
that renders every part extremely difficult to be 
ſubdued and ſubjected to a foreign power, otherwile 
than by the laws and the advantage of commerce. 


* Humani generis officinam, 
+ The waters loſe themſelves, or evaporate before 
or after their ſtreams are united, 
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On the contrary, there reigns in Afia a ſervile 
ſpirit, which they have never been able to ſhake off; 
and it is impoſſible to find, in all the hiſtories of 
this country, a ſingle paſſage which diſcovers a free 
ſoul: We ſhall never fee any thing there but the 
heroiſm of ſlavery, 


CHA. F.-Y 


Of Africa and America. 


HIS is what I had to ſay of Aſia and Europe. 
Africa is in a climate like that of the ſouth of 
Aſia, and is in the ſame ſervitude. America * beiny 
deſtroyed and lately repeopled by the nations of 


Europe and Africa, can now ſcarcely ſhew its truc 


genius ; but what we know of its ancient hiſtory is 
very conformable to our piinciples. 
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Of laws in the relation they bear to the nature 
_ of the loi], 


—_— 


—— 


CHAP. 1 
How the nature of the foil has an influence on the laws. 


"PF HE goodneſs of the land. in any country, na- 

rurally eſtabliſhes ſubje&tion and dependence. 
'The huſbandmen who compole the principal part of 
the people, are not very jealous of their liberty : 
'They are too buly and too intent on their own pri- 


* 'The petty barbarous nations of America are called 
by the Spaniards Indios Bravos, and are much more 
diſficult to ſubdue than the great empires of Mexico 
and Peru, | 


vate 
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vate affairs. A country which overflows with 
wealth, is afraid of pillage, afraid of an army.. 
*« Who is there that forms this goodly party ? (ſaid 
* Cicero to Atticus * :) Are they the men of com- 
 <. merce and of huſbandry ? Let us not imagine that 

< theſe are averſe to monarchy, theſe to whom all 
« governments are equal, as ſoon as they beſtow 
* tranquillity,” | 

 'Thus monarchy is more frequently found in 
fruitful countries, and a republican government in 
thoſe which are not ſo; and this is ſometimes a 
ſufficient compenſation for the inconveniencies they 
{ſuffer by the ſterility of the land. 

'The barrenneſs of the Attic ſoil eſtabliſhed there 
a popular government ; and the fertility of that of 
Lacedzmon an ariſtocratical form of government. 
For, in thoſe times, Greece was averſe to the go- 
 vernment of a fingle perſon ; and ariſtocracy had 
the neareſt reſemblance to that government. 
Plutarch ſays +, that the Cilonian ſedition having 

been appeaſed at Athens, the city fcll into its ancient 
diſſenfions, and was divided into as many parties as 
there were kinds of territory in Attica, 'The men 
who inhabited the eminences, would by all means 
have a popular government ; thoſe of the plain de- 
manded a government compoled of the chiefs; and 
they who were near the ſea, were for a government 
made up of both. 


p————— — 


CHA P.- -:11, 
The ſame ſubje& continued. 


"PHESE fertile countries are always plains, where 
the inhabitants are unable to diſpute againſt a 

 frronger body : "They are then obliged to ſubmit, 

and when they have once ſubmitted, the ſpirit of 


\.F:Lib.-19. + Life of Solon, 
| Yy 2 liberty 
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liberty cannot return ; the wealth of the country is 
a pledge of their fidelity. But in mountainous 
countries, as they have bur little, they may preſerve 
what they have. 'The liberty they enjoy, or, in 
other words, the government they are under, is the . 
only bleſſing worthy of their defence. It reigns 
therefore more in mountainous and difficult coun- 
tries, than in thoſe which nature ſeems to have moſt 
favoured. 

'The mountaineers preſerve a more moderate go- 
 vernment ; becauſe they are not fo liable to be con- 
quered. 'They defend themſelves cafily, and are at- 
tacked with difficulty ; ammunition and proviſions 
are collected and carried again{t them with great 
expence, for the country furnithes none. It is then 
more difficult to make war againit them, a more 
hazardous enterpriſe; and all the laws that can be 


made for the ſatety of the promne are there of leaſt 
uſe. 


CH AP. I. 
What countries are beſt cultivated. 


(COUNTRIES are not cultivated in proportion to 

their fertility, but to their liberty ; and if we 
make an imaginary diviſion of the earth, we ſhall 
be aſtoniſhed to ſee in moſt ages, deſerts in the moſt 
fruitful parts, and great nations in thole where na- 
ture ſecms to refuſe every thing. 

Ttis natural for a people to leave a bad country 
to ſeek a better; and not to leave a pood country to 
ſeek a worſe. Moſt of the invaſions have therefore 
been made in countries, which nature ſeems to have 
formed for happineſs; and as nothing is more near'y 
allied than deſolation and invation, the beſt coun- 
tries are moſt frequently depopulated ; while tnc 
irightful countries of the north continue always in- 
habited, from their being almoſt uninhabitable, | 

C 
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We find by what hiſtorians tell us of the paſlage 
of the people of Scandinavia, along the banks of 
the Danube, that this was not a conqueſt, but only 
a migration into deſert countries. 

Theſe happy climates muſt therefore have been 
depopulated by other migrations, though we know 
not the tragical ſcenes that happened. 

* It appears by many monuments of antiquity,” 
ſays Ariſtotle *, ** that the Sardinians were a Gre- 
++ cian colony. "They were formerly very rich ; and 
« Ariſteus, ſo famed for his love of agriculture, 
« was their lawgiver, But they are ſince fallen to 
& decay: For the Carthaginians becoming their 
* maſters, deſtroyed every thing proper for the 
& nouriſhment of nan, and forbade the cultivation 
« of the lands on pain of death.” Sardinia was not 
recovered in the time of Ariſtotle, nor is it to this 
day. 
| The moſt temperate parts of Perſia, Turky, Muſ- 
covy, and Poland, have not been able to recover 
periedtly from the devaſtations of the 'Tartars. 


| CHAP, Iv: 
New effefts of the fertility and barrenneſs of countries, 


HE barrenneſs of the carth renders men induſ- 
trious, fober, inured to hardihip, courageous, 
and fit for war; they are obliged to procure by Ja- 
bour what the carth refuſes to beſtow ſpontaneouſly, 
The fertility of a country gives eaſe, efleminacy, 
and a certain fondneſs for the preſervation of lite. 
It has been remarked, that the German troops ratl- 
el in thoſe places where the peaſants re rich, as 
for inſtance, in Saxony, are not fo good as the 
others, Diltirary laws OA provide © ok this 10- 


© , © vy 


* Or he who wrote the book De miralililus. 


CHAP, 
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CO ICDL S—— > ———_—_—— 


CH:AF,-Y., 
Of the inhabitants of iſlands, 


"PHE people of the iſles have a higher reliſh for 
liberty than thoſe of the continent, Iflands 
are commonly of a {mall * extent ; one part of the 
people cannot be {o ealily employed to oppreſs the 
other ; the ſea ſeparates them from great empires ; 
ſo that they cannot be countenanced by tyranny ; 
conquerors are ſtopped by the fea; the iſlanders 
themſelves are not involved in conqueſts, and more 
eaſily preſerve their laws. 


— — _ — 


| CHA FE. .'VL, 
Of countries raiſed by the induſiry of men. 


HOSE countries which the induſtry of men has 

rendered habitable, and which ſtand in need of 

the ſame induſtry to provide for their ſubſiſtence, 

require a mild and moderate government. There 

are principally three of this ſpecies, the two fine 

provinces of Kianzguan and 'Tchekian in China, 
Egypt, and Holland, 

'The ancient emperours of China were not con- 
querors. 'The firſt thing they did to aggrandize 
themſelves, was what gave the higheſt proof of their 
witdom. 'Fhey raiſed from beneath the waters two 
of the fineſt provinces of the empire ; theſe owe 
their exiſtence to the labour of man, And it 1s the 
inexpreflible fertility of theſe two provinces which 
has given Europe ſuch ideas of the felicity of this 
vaſt country. Burt a continual and neceſlary care to 
preſerve from deſtruttion fo conſiderable a part of 
the empire, demanded rather the manners of a witc, 


* Japan 1s an exceptioa to this, by its great extent 
as well as by its favery, 


than 
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than of a voluntuous nation ; rather the lawful arr- 
thority of a monarch, than the tyrannic power of 
a deſpotic prince, Power was therefore neceffarily 
moderated in that country, as it was formerly 1n 
Egypt, and as it is ſtill in that part of the 'Purkith 
empire. Power was neceſlarily moderated as it is in 
Holland, which nature has made to attend to her- 
ſelf, and not to be abandoned to negligence or ca- 
rice, 

: Thus in fpite of the climate of China, where they 
are naturally led to a fervile obedience ; in ſpite of 
the apprehenfions which follow a too great extent of 
empire, the firſt legiſlators of this country were ob- 
liged to make molt excellent laws, and the govern- 
ment was frequently obliged to follow them. 


TEE” ————__——— 


C14 AFP VII 
| Of the works of men. 
MEN by their care, and by the influence of good 


laws, have rendered the earth more proper for 
their abode, We ſee rivers flow where there have 
been lakes and marſhes: "Fhis is a benefit which na- 
ture has not beſtowed ; but it is a benefit maintained 
and ſupplicd by nature. When the Perſians ® were 
maſters of Aſia, they permitted thoſe who conveyed 
a. ſpring to any place which had not been watered 
before, to enjoy the benefit for ſive generations 
and as a number of rivulets flowed irom mount 
Faurus, they ſpared no expence, in directing the 
courle of their ſtreams. Art this day, without 
knowing how they came thither, they are found in 
their fields and gardens, | | 
_ Thus as deſtructive nations produce evils more 
durable than themſelves, the actions of indul- 
trious nations are the ſource of bleſtings, which laft 
when they are no more. 


* Polybius, 1, 10. 


CHAP 
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CHAP. VII. 
The general relation of laws. 


HE laws have a very great relation to the man- 
ner in which the ſeveral nations procure their 
ſubſiſtence. "There ſhould be a code of laws of a 
much larger extent, for a nation attached to trade 
and navigation, than for a people who are content= 
ed with cultivating the carth. . 'There ſhould be a 
much greater for theſe, than for a people who live 
by their flocks and herds. 'There muſt be a greater 
for this laſt, than for thoſe who live by buptog- 


— DT —_—_—_—  — —«—— - - 


CGH AF. 1. 
Of the ſoil of America. 


HE cauſe of there being ſo many ſavage nations 
in America, 1s the fertility of the carth, which 
ſpontaneouſly produces many fruits capable of af- 
fording them nouriſhment. If the women cultivate 
a ſpot of land round their cabins, the maiz grows 
up preſently ; and hunting and fiſhing put the men 
in a ſtate of complete abundance. Beſides, animals 
that fced on grafs, as cows, buſfaloes, &c. ſucceed 
there better than carnivorous beaſts. 

We ſhould not, I believe, have all thef2 advan- 
tages in Europe, if the land was Iefrt uncultivated ; 
it would produce ſcarce any thing beſides foreſts 
of oaks, and other barren trees. 


> — _— — ——— - 


GH AP. 2A; 


Of the number »f men with regard to the manner m 
which they procure ſubſiſtence 


ET us ſ-e} in w hat proportion the RITTER of men 

is found. in nations who do not: cultivate the 
earth. As the produce of uncultivated land, is to 
the 
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the produce of land improved by culture ; ſo the 


number of ſavages in one country, is to the num- 


ber of ſavages in another: And when the peo- 
ple who cultivate the land, cultivate alfo the arts, 
the number of ſavages 1s to the number of this peo- 
ple, in the compound proportion of the number of 
{avages to that of the huſbandmen, and of the num- 
ber of huſbandmen to that of men who cultivate the 
arts. 

'They can ſcarcely form a great nation, If they 
are herdmen and thepherds, they have need of an 
extenſive country to turniſh ſubtliſtence for a ſmall 
number ; if they live by hunting, their number 
muſt be ſtill leſs, and in order to find the means of 
life, they muſt form a very ſmall nation. 

Their country is commonly full of foreſts; which, 
as the men have not the art of draining off the wa- 
ters, are filled with bogs; here each troop canton 
themſelves, and form a little nation. 


CHAP. XI. 
Of ſavage nations and nations of barbarians. 


" HERE is this difference between favage and bar- 
| barous nations ; the firſt are little diſperſed na- 
tions, which, for ſome particular reaſon, cannot be 
united; and the barbarians are commonly {mall na- 
tions capable of being united, 'The firſt are gene- 
rally nations of hunters ; the ſecond of herdmen 
and ſhepherds. This appears plain in the north of 


Aſia. The people of Siberia cannot live in bodies, 


becauſe they cannot find tubiiſtence ; the 'Lartars 
may live. in bodies for ſome time, becauſe their 
herds and flocks may for a time be reaſſembled. All 
the clans may then be reunited, and this is done 
when one chief has ſubdued many others; after 
which they may do two things, either {cparate, or 
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a <—_ ————— COS > > 


where it is fixed by the habitation, and where the 
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ſet out with a deſign to make a great conqueſt in 
cp empire 1n the fouth. 


avs 


C- 12 "8.8.0 
Cf the law of natio:is amongſt people who do not culti- 


vate the earth. 


t5 theſe people do not live in limited and circum- 
- ſcribed: boundaries, many caulcs of ſtrife ariſe 
between them ; they diſpute the uncultivat-d lane, 
as we diſpute about inheritances. Thus they find 
frequent occations for war, in defence of -thcir 
huating, their fiſhing, the paſture for their cattle, 
and the taking of their ſlaves; and having no ter- 
YItOry, they have many things to regulate by the 
law of. nations, and but tew to decide by the: civil 
law, 


— — — 


CHAP. XIE. 


of the civil laws of thoſe nations who do net m—— 
the earth, 


"PHE diviſion of lands is what principally increaſes 
the civil code. Amongſt nations where they 
have not made this diviſion, there are very few Ci- 
vil laws, 
The inſtifutions of. theſe people may be called, 
manners rather than laws, 

Amongit ſuch nations as theſe, the old men, 
who remember things paſt, have great authori ity; 
they camot there be diſtinguiſhed by wealth, but by 
wildom and valour. © 

Theſe pzople wander and diſperſe themſelves in 
mats grounds or in foreſts. Marriage cannot 
there have the ſecurity which it has amongſt us, 


vife 
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wife continues in one houſe ;. they may then more 
cafily change their wives, poſlels many, and fome- 
times mix indifferently like brutes. 
| Nations of herdmen and ſhepherds cannot leave 
their cattle, which are their ſubliſtence, neither can 
they ſeparate themſelves from their wives, who look 
aftcr them. All this ought then to go together, c- 
pecially as living generally in great plains, where 
there are few places of conliderable ſtrength, their 
wives, their children, their flocks, may become the 
prey of their enemies. 

Their laws regulate the diviſion of plunder, ainal - 


have, like our vSalic laws, a particular attention to 
thefts, | 


=y 


CH AP. XIV. 
Df the political Pate of the people who 4 not cultivate 
the lands. 


THESE people enjoy great liber ty, For as they 

do not cultivate the earth, they are not fixed, 
they are wanderers and vagabonds ; and if a chiet 
would deprive them of their liberty, they would im- 
mediately go and ſeek it under another, or retife 
into the woods, and live there with their families. 
The liberty of the man is ſo great among theſe peo- 
ple, that it neceſſarily draws after ir the ere of 
_ the citizens, 


y 


CHAP. XV, 
of people who know the uſe of money. 
ARS TIPPUS beiog ſhipwrecked, ſwam and got 


ſate to the next thore ; where ſeeing geome- 
trical hgures traccd in rhe ſand, he was icized wath 
Z 2 2 a 
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a tranſport of joy, judging that he was amongſt 
Greeks, and not in a nation of barbarians, 

Being alone, and caſt by ſome accident amongſt 
an unknown people ; if you fee a piece of money, 
be aſſured that you are arrived in a civilized na- 
tion. | | 

'The culture of lands requires the uſe of money. 
This culture ſuppoſes many arts -and degrees of 
knowledge; and we always ſee ingenuity, the arts, 
and a ſenſe of want, making their progreſs with an 
equal pace. All this conduces to the eſtabliſhment 
of a ſign of value, Vn tis 

Torrents and eruptions * have made the diſco- 
very that metals were concealed in the earth. -When 
they have once been ſeparated, they have eaſily 
been applied to their proper uſes. 


CHAP. AVL 
Of civil laws amongſt people who know not the uſe of 


money. 


HEN. a people have not the uſe of money, 
| they are feldom acquainted with any other 
injuſtice than that which ſprings from violence ; 
and the weak, by uniting, defend themſelves from 
its effets, They have nothing there but political 
regulations, But where money 1s cftabliſhed, they 
_ are ſubject to that injuſtice which proceeds from 
craft ; an injuſtice that may be cxerciſed a thou- 
iand ways. From hence they are forced to have 
good civil laws, which ſpring up with the new 
means, and the ſeveral methods of becoming wick- 
ed." | 


In countries where they have no money, the rob- 


* Tt is thus that Diodorus tells us the ſhepherds 


ber 


_ found gold in the Pyrencan mountains, 
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| ber takes only bare moveables, which have no re- 
{emblance to each other. In countries where they 
make uſe of. money, the robber takes the ſigns, 
and theſe always reſemble each other. In the far{t 
nothing can be concealed, becauſe the robber al- 
ways takes along with. him the proofs of his 
conviction 5 but in the others it is quite the con- 
rary. 


monroe gp 
CHAP. XVII 
Of political laws among /t nations who have not the uſe 
of money. | 
"Fs greateſt ſecurity of rhe liberties of a people 
-— who do not cultivate the earth, 1s their not 
knowing the uſe of money. What is gained by 
huating, fiſhing, or keeping herds of cattle, cannot 
be aflembled in ſuch great quantities, nor be ſuffi- 
ciently preſerved, for one man to find himſelf in a 
condition to corrupt many others: But when, in- 
ſtead of this, a man has the ſign of riches, he may 
obtain a large quantity of theſe {igns, and diſtribute 
them amongſt whom he pleaſes. 
The people who have no money, have but few 
wants, and theſe are ſupplied both with caſe, and 
in an equal manner. Equality is then unayoidable ; 


and from hence it proceeds, that their chiefs are 
not deſpotic. 


CH A P. XVII. 
Of the power of ſuperſtition. 
FF what travellers tell us be irue, the conſtitution 


of a nation of Louiſiana, called the Natches, is 
an exception to this, 'Their * chief diſpoſes of the 


* Edifying letters, 20th colle&, 
; | goods 
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goods of all his ſubjects, and mikes them labour 


according to his pleaſure, He has a power like thar 
of the Grand Signor, and they cannot even refuſe 


him their heads, When the preſumptive heir enters 


_ Into the world, they give him all the ſuckling chil- 
dren to ſerve him during his life, One would ima- 
vine that this is the great Seſoftris, He is treated in 
his cabin with as much ceremony as an emperour 
of Japan or China, . | | 

"The prejudices of ſuperſtition are ſuperiour to 
all other prejudices, and its reaſons to all other rea- 
ſons, Thus, though the ſavage nations have na- 
turally no Knowledge of. defporic tyranny, yet this 
people fecl it, They adore the ſun; and if their 
chief had not imagined that he was the brother of 
this glorious luminary, they would have thoughc 
him a miſerable wretch like themſelyes, 


. - 
| —— — 


CHAP. XIX. 
Of the liberty of the Arabs, and the ſervitude of the 


Tartars. 


HE Arabs and Tartars are nations of herdmen 
and ſhepherds, The Arabs find themſelves in 
| that general ſituation, of which we have been ſpeak- 
ing, and are thercfore free : Whilſt the 'Tartars 
(the moſt ſingular people on earth) are involved in 
a * political (lavery, I have already given fome rea- 
fons + for this, and ſhall now give others, 

'They have no towns, they have no fareits, and 
but few marſhes; their rivers are almoſt always fro- 
zen, and they dwcll in an immenſe plain. 'They 
have paſture for their herds and flocks, and con- 
ſcquently property ; but they have no kind of re- 


 * When a khan is proclaimed, all the people cry, 
that his word ſhall be as a ſword, | 
+ Bock 11, chap. 5. 


treat, 
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treat, or place of ſafety. A khan is no ſooner 


overcome than they cut off his | head his chikiren 
are treated in the tame manner, and all his ſubjeCts 
belong to the conqueror. 'Theſe are not condemned 
to a civil {lavery ; they would in that caſe be a bur» 
den to a ſimple nation who have no lands to culti- 
vate, and no need of any domeſtic feryice, They 
therefore augment the nation z but inſtead of elvil 
ſlavery, a political one muſt naturally be introdu-» 
ced amongtt them. | | 922 
| It is apparent, that in a country where the ſeve- 


ral clans make continual war, and are perp-tually 


conquering each other; in a country, where, by 
the death of the chief, the body- politic of the van» 
quiſhed clan is always deſtroyed, the nation in ge+ 
neral can enjoy bur little freedom : þ or. there is 
not a ſingle party that muſt not have been a very 
great number of times ſubdued, _ | 
A conquered people may preſerve ſome degree 
of liberty, when, by the ſtrength of their ſitua» 
tion, they are in a ſtate that will admit of their ca» 
piavlaring aftcr their defeat, But the 'Lartars, al. 
ways defenceleſs, being once vyercume, can never 
be able to ſtand upan conditions, 


' T have ſaid, in C1ap. IL. that the inhabltants of 


cultivated plains 'are '{cldom free, Circumſtances 
have concurred to put 'the Tartars 'who dwell in 
uncultivated plains, in the ſame ſituation, 


-C-H-4Þ, 28... 


» 


"THE Tartars appear to be mild and humane a- 
mongſt themſelves; and yet they are moſt 


+ We ought not therefore to be aſtoniſhed at Maho- 
met the ſon of Miriveis, who, upon toking Iſpahan, 
put all the princes of the blood to the ſword, | 


cruel 


Of the Law OF NATIONS as prattiſed by the Tartars. 
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cruel conquerors: When they take cities, they 
| Put the 1nhabirants to the ſword, and imagine 
that they do them a favour when they ſel} them 
or diribute them amongſt their ſoldiers, They 
| have deſtroyed Atia, from India, even to the Me- 
diterranean; and all the country which forms the 
eaſt of Perſia, they have made a deſert. 

This law of nations is owing, I think, to the 
following cauſe. ' his people have no towns, all 
their wars are carried on with eagerneſs and impe- 
tuolity, "They hight whenever they hope to con- 
quer ; and when they have no ſuch hopes, they 
Join the ſtronger army. With ſuch cuſtoms, it is 
contrary to their law of nations, that a city which 
cannot refiſt, ſhould ſtop their progreſs.' 'They 
regard not citics as an aſſembly of inhabitants, but 
as places made to ſet limits to their power. They 
beſliege them without art, and expoſe themſelves 
greatly in their ſieges ; and therefore revenge them- 
ſelves by the blood of all thoſe who have ſpilr 
theirs. 37% | 


CH AP. XXI, 
The CIVIL LAW of the Tartars. 


 ATHER Du Halde ſays, that, amongſt the 

- Tartars, the youngeſt of the males is always 

the heir, by reaſon, that as ſoon as the elder are 
capable of leading a paſtoral life, they leave the 

houſe with a certain number of cattle given them 

by the father, 'and go to build a new habitation. 

The laſt of the males who continues in the houſe 
with the father, is then his natural heir. | 

I have heard that a like cuſtom was alſo obſerved 

in ſome ſmall diſtricts of England. 'This was doubr- 

| leſs a paſtoral law conveyed thither by ſome of the 


peopte of Brittany, or eſtabliſhed by tome German 
| PE ; Nation. 


. Chap. 22. OF LAWS. 369 
nation, We are informed by C:far and Tacitus, 
that theſe laſt cultivated but kitle land. 
L | | Rot : . a 0 | 
CHAP, XXIL 
Of a civil Law of the German nations. 


] Shall here explain how that particular paſſage of 
the Salic law, which is commonly diſtingurſhed 
by the term of the Salic law, relates to the inſtitu* 
tions of a people who do not cultivate the earth, 
6r at leaſt who cultivate it but very little. ” 
The * Salic law 'ordains, that when a man has 
left children behind him, the males ſhall ſucceed 
to the Salic land, to the prejudice of the females. 
' To underſtand the nature of thoſe Salic lands, - 
their needs no more than to ſearch into the uſa- 
es or cuſtoms with reſpect to land amongſt the 
Franks before they came out of Germany. 
_ Mr. Echard has very plainly Moved that the 
word Salic is derived from Sala, which ſignifies a 
Houſe; and that, therefore, the Salic land was the 
land of the houſe. I ſhall go farther, and exa- 
mine what was the houſe, and what the land be=- 
longing to the houſe, among the Germans. 
© They dwell not in towns,” fays + Tacitus, 
* nor can they bear to have their houſes joined to 
©& thoſe of others; every one leaves a ſpace or 
© ſmall piece of ground about his houſe, which is 
&* incloſed and ſhut up.” Tacitus is very exact in, 


+ Nullas Germanorum populis urbes habitari ſatis 
notum eſt, ne pati quidem inter ſe junas ſedes z-co- 
luat difcreti, ut nemus placuit, - Vicos locant, non in 
noſtrum morem connexis et cah#rentibus #dificiis ; 
ſaam quiſque domum ſpatio cireumdat.. De moribus 
Germanorum, ET 


Vor.I. 3 A this 
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this account; for many laws of the f barbarian 
codes have different decrees againſt thoſe who 
threw down this incloſure, as well as againſt thoſe . 
who broke into the houſe. 

We learn from Tacitus and Czfar, that the 

lands cultivated by the Germans, were given them 
only for the ſpace of a year ; after which they a- 
gain became public. 'They had no other patrimo- 
ny but the houſe and a piece of land, within the | 
1ncloſure that ſurrounded it. It was this particu- 
lar patrimony which belonged to the males. And 
indeed how could it belong to the daughters ? They 
were to paſs into another houlſe. 
The Salic land was then within that incloſure 
which belonged to a German houſe; this was the 
only property they had, The Franks, after their 
conqueſts, acquired new poſſeſſions, and continu- 
ed to call them Salic lands. | | 

When the Franks lived in Germany, their wealth 
conſiſted of ſlaves, flocks, horſes, arms, &c. the 
houſe and the ſmall portion of land adjoining to it, 
were naturally given to the male-children, who were 
to dwell there, But afterwards when the Franks 
had by conqueſt acquired large diviſions of land, 
they thought it hard, that the daughters and their 
children ſhould be incapable of enjoying any part 
of them. They introduced a cuſtom of permitting 
the father-to recall his daughter, and her children. 
They filenced the law; and it appears that theſe 


recalls were frequent, ſince they were entered in 
the formularies +. | 


+ The law of the Allemans, chap. 10. and Jaw of 
the Nang, 2. 10.) 1, & 4, 
- | This inclofure is called cortis, in the charters, 
+ See Marculfus, lib. ii. form, io, & 12. append. 
to Marculfus, form.:q49. and the ancient formularies 
of Sirmondus, torm, 22. 


Among(t 


.* 
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Amongſt all theſe formularies I find one © of a 
ſingular nature. A grandfather recalled his grand- 
children to ſucceed with his ſons and daughters. 
What then became of the Salic law ? In thoſe 
times either it could not be obſerved, or the conti- 
nual uſe of recalling the daughters had made them 
regard their ability to inherit, as a caſe authoriſed 
by cuſtom, 6 | . 

The Salic law had not in view a preference of 
one ſex to the other, much leſs had it a regard to 
the perpetuity of a family, a name, or the tranſ- 
miſſton of land, Theſe things did not enter into 
the heads of the Germans ; it was purely a law of 
oeconomy which gave the houſe, and the land de- 
pendent on the houſe, to the males who ſhould 
dwell in it, and to whom it conſequently was of 
moſt ſervice. _ | Y 
* We need here only tranſcribe the title of the al- 
lodial lands of the Salic law, that famous text of 
which ſo many have ſpoken, and which ſo few 
have read. DO EZ 
_« Tf a man dies without iflue, his father or 
© mother ſhall fucceed him. 2. If he has neither 
*« father.nor mother, his brother .or ſiſter ſhall 
*« ſucceed him. 3. If he has neither brother nor 
«« ſiſter, the ſiſter of his mother ſhall ſucceed him, 
* 4. If his mother has no ſiſter, the ſiſter of his 
*« father ſhall ſucceed him. 5, If his father has 
© no ſiſter, the neareſt relation by the male ſhall 
** ſucceed. 6. Not * any part of the Salic land ſhall 
&« paſs to the females ; but it ſhall belong to the 
* males, that is, the male children ſhall ſucceed 
*© their father.” | 


. | Form. 55. in Lindembroek's colle&on. 
* De terra vero Salica in mulierem nulla portio he- 
reditaris tranſit, ſed hoc virilis ſexus acquirir, hoc eſt, 
flii in ipſa hereditate fuccedunt, Tit. 62. $6. 
| I A3 - | It 
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It is plain. that the firſt five articles relate to the 
inheritance of a man who dies without iflue; and 
the ſixth to the ſucceſſion of him who has chil- 
dren. we BOY 
_ When a man dies without children, the law or- 
dains that neither of the two ſexes ſhall have the 
preference to the other, except in certain caſes, In 
the two firſt degrees of ſucceſſion, the advantages 
of the males and females were the ſame; in the 
third and. fourth, the females had the preference, 
and the males in the fifth. Xo 

Tacitus gives us the ſeeds of theſe extravagan- 
cies : © The ſiſters + children,” ſays he, ** are as 
«« dear to. their uncle as to their own father, 
* There are men who regard this degree of kin- 
*© dred as more {trift, and even more holy. 'They 
«© prefer it when they receive hoſtages.”* From 
hence it proceeds that our earlieſt | hiſtorians ſpeak 
in ſuch ſtrong terms of the love of the kings of the 
Franks for their ſiſters, and their ſiſters children, 
And indeed if the children of the ſiſter were con- 
fidered in her brother's houſe, as his own children, 
it was natural for theſe to regard their aunt as their 
mother. : | 
The fiſter of the mother was preferred to the 
father's fiſter; this is explained by other texts of 
the Qalic law, When a *® woman was a widow, ſhe 


'+ Sororum filiis idem apud avunculum quam apud 
patrem honor, Quidam ſanQorem ardctioremque 
Hhunc nexum ſanguims arbitrantur, et in accipiendis 
obſidibus magis exigunt, tanquam 1i et animum fir- 
mius et domum Jlatius teneant, De moribus Germano- 
rum, 

+ See in Gregory of Tours, lib. wii. c. 18, & 20. 
| & lib. ix. 6, 16, & 20. the rage of Gontram at Leovi- 
gild's ill-treatment of Ingunda his neice, which Chil- 
debert her brother took up arms to revenge, | 

® Salic laws, tit. 47. | =Þ 


| fell 
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fell under the guardianſhip of her huſband's rela- 
tions; the law preferred to this guardianſhip the 
relations by the females before thoſe by the males 
Indeed a woman who entered into a family, join- 
ing herſelf with thoſe of her own ſex, became more 
united to her relations by the female than by the 
male. Moreoyer, when + a man had killed ano- 
ther, and had not wherewithal to pay the pecunia- 
ry penalty he had incurred, the law permitted him 
to deliver up his ſubſtance, and his relations were 
to ſupply what was wanting. After the father, mo- 
ther, and brother, the ſiſter of the mother was to 
pays as if this tie had ſomething in it moſt tender : 

ow, the degree of kindred, which gives the bur- 
thens, ought to give allo the advantages. 

The Salic law injoins, that, after the father's 
fiſter,, the ſucceſſion ſhould be held by the neareſt 
relation male ; but if this relation was beyond the 
fifth degree, he ſhould not inherit. Thus a woman 
of the fifth degree might inherit to the prejudice 
of a male of the ſixth: And this may be ſeen in 
the þ law-of the Ripuarian Franks, (a faithful in- 
terpretation of the Salic -law), under the title of 
allodial lands, where it follows ſtep by ſtep the Salic 
law on the ſame ſubje&. 

- If the father left iNue, the Salic law would have 
the daughters excluded from the inheritance of the 
| Salic land, and that it thow/d belong to the male 
children. . 

It would be caſy for me to prove that the Salic 
law did not abſolutely exclude the daughters from 
the poſſeſſion of the Salic land, but only in the caſe 
where they were excluded by their brothers. 'This 
appears from the Pais law itſelf; which, after ha- 


+ Ibid. tit. 6r. T7 
+ Et deinceps uſqve at quintum genuculum qui 
Proximus fuerit in hereditatem ſuccedat, Tit. 56.4 3, 
ving 
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ving ſaid that the women ſhall poſſeſs none of the 
Salic land, but only the males, interprets and re- 
ftrains itſelf, by adding, <* that is, the ſon ſhall 
*© ſucceed to the inheritance of the father,” 

| 2. The text of the Salic law is cleared up by the 
Jaw of the Ripuarian Franks, which has alſo a title 
* on allodial lands, very conformable to that of 
the Salic law. | 

3. The laws of theſe barbarous nations, who all 
ſprung from Germany, interpret each other, more 
particularly as they all have nearly the ſame ſpirit, 
The Saxon law + injoined the father and mother to 
Jeave their inheritance to their ſon, and not to 
rheir daughter; but if there were none but 
daughters, they were to have the whole inheri- 
tance. 

_ 4. We have two ancient formularies 7 that ſtate 
| the caſe, in which, according to the Salic law, 
the daughters were excluded by the males, that 
is, when they were in competition with their bro- 
ther, ; 

$5. Another formulary | proves, that the daugh- 
ter ſucceeded to the prejudice of the grandſon ; the 
was therefore excluded only by the fon. 

6. It daughters had been generally excluded by 
rhe Salic law from the inheritance of land, it would 
be impoflible to explain the hiſtories, formularies, 
and charters, which are continually mentioning the 
3)ands and poſſeflions of the women, under the firſt 
Tace, 


"> B" PIC. $0» | 
\ + Tit. 9.4 r. Pater ant mater defun@i, filio non 
fliz hereditatem relinquant; F 4. qui defunus, non 
fAlios, ſed filias reliquerit, ad eas omnis hereditas per- 
tinear,. | | | | 

+ In Marculfus, lib. it. form, 12. and in the ap- 
pendix to Marculfus, form. : 

} Lindembroek's colleQion, form. 55. 


People 
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People * have been to blame to aſſert, that the 
Salic lands were fiefs. 1. This head is diſtinguiſh- 
ed by the title of allodial lands. 2. Fiefs at firſt 
were not hereditary, 3. If the Salic lands had beer 
fiefs, how could Marculfus treat that cuſtom as im- 
pious which excluded the women from inheriting, 
when'the males themſelves did not ſucceed to fiefs ? 
4. 'The charters which have been cited to prove 
that the Salic lands were fiefs, only prove that they 
were frecholds. 5. Fiefs were not eſtabliſhed till 

after the conqueſt, and the Salic cuſtoms ſubſiſted 
long before the Franks left Germany. 6. It was 
not the Salic law, which, by ſetting bounds to the 
ſucceſſion of women, formed the eſtabliſhment of 
fiefs ; but it was the eſtabliſhment of fiefs that ſer 
limits to the ſucceſſion of women, and to the regu- 
lations of the Salic law. 

After what has been ſaid, one would not ima- 
gine that the perperual ſucceflion of the males to 
the crown of France ſhould have taken its riſe from 
the Salic law. And yet this is a point undoubita- 
bly certain, I prove it from the ſeveral codes of 
the barbarous nations. 'The. Salic law * and the 
law of the Burgundians + refuſed the daughters 
the right of ſucceeding to the land in conjunction 
with their brothers; neither did they ſucceed to 
the crown. The law of the + Viſigoths, on the con- 
trary, || permitted the daughters to inherit the land 
with the brothers; and the women were capable of 
inheriting the crown. Amongſt theſe people the 


regulations of the civil law had an effect on the po- 
litical, 


* Ducange, Pithou, &c. 
* Tit. 62, 


| Tit. x. 4 4. tit-t4. 4'r.& Ht fr; 
+ Lib. 4. tit. 2.4 1. 


| The German nations, ſays Tacitus, had common 
cuſtoms, and alſo thoſe which were peculiar to each. 


This 
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This was not the only caſe in which the political 
law of the Franks gave way to the civil law, By 
the Salic law all the brothers ſucceeded equally to 
the land, and this was alſo decreed by a law of the 
Burgundians. Thus in the kiogdom of the 
Franks, and in that of the Burgundians, all the 
brothers ſucceeded to the crown ; if we except a 
few murders and uſurpations which took place a- 
mong(t the Burgundians. 


> na he By 


CH A P. XXII. 
Of the ornaments of royalty. 


A People who do not cultivate the land, have not 

ſo much as an idea of luxury, We may ſee 
in Tacitus the admirable ſimplicity of the German 
nations ; the arts were not employed in their orna- 
ments; theſe were founded in nature. If the fa- 
mily of their chief was to be diſtinguiſhed by any 
ſign, it was no other than that which nature be- 
ſtowed. "The kings of the Franks, of the Burgun- 
dians, and the Viligoths, had their long hair for a 
tiadem. 


CO C_———— 


CHAP. XXIV. 
Of the marriages of the kings of the Franks. 


| Kukds already ſaid, that with theſe people who 
do not cultivate the earth, marriages are leſs 
ſixed than with others, and that they generally 
take many wives, ** The Germans were almoſt 
© the only people of * all the barbarous nations, 
© who were ſatisfied with one wife, if we ex- 


* Prope ſoli barbarorum ſingulis uxoribus content! 
ſunt, De morib, Germanor um, _ 
| © cept. 
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.« cept 4,” ſays Tacitus, © ſome perſons, who, 
« not from a diſloluteneſs of manners, but becauſe 
«« of their nobility, had many.” 

'This explains the reaſon why the kings of the 
firſt race had ſo great a number of wives, Theſe 
marriages were leſs a proof of incontinence, than 
an attribute of dignity: And it would have wound- 
ed them in a tender point, to have deprived them 
of ſuch a prerogative }, This :-xplains the reaſon 
why the example of the kings was not followed by 
the ſubjects. 


CH A P. XXV, 


CHILDERIC. 


by IV ABRRIAGES amongſt the Germans,” ſays 
| Tacitus, ** are ſtriftly obſerved *. Vice is 
* not there a ſubject of ridicule. 'To corrupt, or 
<« be corrupted, is not called a point of faſhion, or 
*« a manner of living ; there are few examples || in 
<* this populous nation of the violation of conjugal 
«« faith,” 

'This was the reaſon of the expulſion of Childe- 
ric; he ſhocked their rigid virtue, which conqueſt 
had not had time to corrupt, 


+ Exceptis admodum paucis, qui non libidine, ſed 
ob nobilitatem, plurimis nuptiis ambiuntur, bid, 

+ See Fredegarius's chronicle of the year 628. 

* Severa matrimonia nemo 1llic vitia ridet, 
nec corrumpere & corrumpi ſxculum vocatur, De 
morib. German, 

| Pauciflima in tam numeroſa gente adulteria, 73. 


Vor.I, 3B __ CHAP. 
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CH AP; XXVI 


Of the time when the kings of the Franks became of 
age. 


ARBARIANS who do not cultivate the earth, 
have, {ſtrictly ſpeaking, no territory, and are, 
as we have already ſaid, rather governed by the 
law of nations, than by civil laws. They are there- 
ſorc always armed. 'I'hus 'Tacitus tells us, ** that 
© the Germans + undertook no affairs either of a 
«« public or private nature, unarmed.” T hey gave 
their |, opinion by a ſign with their arms ||. As 
ſoon as they could carry them, they were preſent- 
cd to the afſembly ; they put a javelin * into their 
hands : from that moment + they were out of their 
infancy; they had been a part of the. family, now 
they became a part of the republic. 
Childebert IT was $ fifteen years old, when Gon- 
tram his uncle declared that he was of age, and 
apable of governing by himſelf, © I have put,” 


+ Nihil neque publice neque private rel, niſi ar- 
mati, agunt, 16:4, 

f Si diſplicuit ſententia, ſremitn aſpernantur; fin 
placuit, frameas concutiunt, Ubid. 

| Sed arma ſumere ante cuiquam moris quam civi- 
tas ſuſfeturum probaverit, 

* Tum m 1pſo confilio vel principum aliquis, vel 
pater, vel propinquus, fcuto frameaque juvenem 0Or- 
1anct, 

+ Hzc apud illos toga, hic primus juventz honos ; 
ante hoc domus pars videnter, mox reipublice, 

y$ He was tcarcely five years old, ſays Gregory of 
Tours, 1. v, c. 1. when he ſucceeded to his father in 
the year 575, Gontram declares him of age in the 
Lear 585 ; he was therefore at that time no morc than 
iſtevn., 


ſays 
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ſays he ||, © this javelin into thy hands, as a token 
© that I have given thee all my kingdom F;” and 
then turning towards the aſſembly, he added, ** You 
«« ſee that my ſon Childebert is become a man ; 
« obey him.” 

We find in the Ripuarian laws, that the age of 
fafteen, the ability of bearing arms, and majority, 
went together ; 3 it is there ſaid 4}, © that if a Ripu- 
« arian dies, Or is killed, and leaves a ſon behind 
* him, that ſon can neither proſecute, nor be 
*« proſecuted, till he has completely attained the 
<< age of fifteen; and then he may either anſwer 
<« for himſelf, or chuſe a champion,” It was ne- 
ceflary that his mind thould be ſufficiently formed, 
| that he might be able to defend himſelf in court ; 
and that his body ſhould have all the ſtrength that 
was proper for his defence in combat. Amongſt 
the Burgundians *, who alſo made uſe of combat. 
in their judiciary proceedings, they were of age at 
fiftcen. 

_ Agathias tells us, that the arms of the Franks 
were light. They might therefore be of age at 
fifteen. Ja ſucceeding times the arms made uſe of 
were heavy, and they were already greatly 1o in 
the time of Charlemagne, as appears by our capitu- 
laries and romances. 'Thoſe who Þ had fiefs, and 
were conſequently obliged ro do military ſervice, 


| Gontramnus, data in Childeberti manu haſta, dixit, 
Hoc eſt indicium, quod tibi-omne regnum meum tra- 
didi.: 161d. 1.7. C33 

$ Gontram declared that his nephcw Childebert, 
who was already king, was out of his minority, and 
belides he made him his heir. 

4-Titc$1, 

* Tit. 87. 

+ There was no change in the time in regs to the 
common people, - 


103 Were 
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were not then of age till they were twenty-one years 
old }. 


C H AP. ' XXVII. 
_ The ſame ſubjef continued. 


WE have ſeen that the Germans did not appear 
in their aſſemblies, before they were of age ; 
they were a part of the family, but not of the 
republic. - 'This was the reaſon that the children of 
 Clodomir king of Orleans, and conquerour of 
Burgundy, were not declared kings, becauſe they 
were of too tender an age to be preſent at the a\- 
ſembly. They were not yet kings, but they had a 
right to be kings as ſoon as they were able to bear 
arms ; and in the mean time Clotlda, their grand- 
mother, governed the ſtate *, But their uncles 
Clotarius and Childebert aflafinated them, and 
divided their kingdom. This aCtion was the cauſe 
that, inthe following ages, princes in their minority 
were declared kings immediately after the death of 
their fathers. Thus Duke Gondovald faved Childe- 
bert IL. from the cruelty of Chilperic, and cauſed 
him to be declared king + when he was only five 
years old. 
But even in this change they followed tke origi- 
nal ſpirit of the nation ; for the acts did not paſs in 


+ St. Lewis was not of age till twenty-one ; this 
was changed by an edict of Charles V, in the year 
137 

; **1t appears from Gregory of Tours, 1. 11. that ſhe 
choſe two natives of Burgundy, which had been con- 
quered by Clodomir, to raiſe them to the ſee of Tours, 
which aiſo belonged to Clodomir, 

+ Gregory of Tours, I]. v,c. 1. ix Infiro etatis 
uno jam peradi”, qui die Deminice natalis regnare 
capit, 
the 
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the name of the young king. So that the Franks 
had a double adminiitration ; the one which cons» 
cerned the adminiſtration of the intant King, and 
the other which regarded the kingdom; and in the 
fiefs there was a difference between the guardian= 
ſhip and the civil adminiſtration. | 


CHAP. XXVII. 
Of the fanguinary temper of the kings of the Franks. | 


(CLOVIS was not the only prince who had invad” 

cd Gaul. Many of his relations had entered 
this country with particular tribes ; but as he had 
much greater ſucceſs, and could give conſiderable 
eſtablithments to thoſe that followed him, the 
Franks ran to him from all the tribes, ſo that the 
other chiefs found themſelves too weak to reſiſt 
him, He formed a deſign of exterminating his 
whole race, and he ſucceeded ft. He feared, fays 
Gregory of 'Cours +, leſt the Franks ſhould chuſc 
another chief. His children and ſucceſſours follow- 
ed this practice to the utmoſt of their power. 'Thus 
the brother, the uncle, the nephew, and, what 1s 
ſtill worſe, the father or the ſon, were perpctually 
conſpiring againſt their whole family, "Phe law 
continuaily divided the monarchy ; while fear, am- 
birion, and cruelty, wanted to reunite It, 


CHA Þ, _XXIX, 
Of the national aſſemblies of the Franks. 


T has been remarked above, that nations who 
do not cultivate the land enjoy great liberty. 


| Gregory of Tours, 1. 1. 
{ Tbid, 


This 
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This was the caſe of the Germans. Tacitus ſays, 
that they gave their kings or chiefs a very moderate 
degree of power * ; and Czſfar adds farther þ, that 
in times of peace, they had no common magi- 
ſtrates; but their princes diſtributed juſtice in each 
village. Thus, as Gregory of Tours + ſuffi- 
ciently proves, the Franks in Germany had ns 
king. 

Ny The princes” ſays Tacitus |, © deliberate on 
*« {mall matters ; while affairs of great importanc ec 
<« are laid before the whole nation; but in ſuch a 
« manner, that theſe very affairs, which are un- 
« der the cognizance of the people, are at the ſame 
<* time laid before the princes.” This cuſtom was 
obſerved by them after their conqueits, as may be 
ſeen + in all their records, 

Tacitus ſays $, that capital crimes might be car- 
ried before the aflſembly. It was the fame after the 
conqueſt, when the great vaſlals were tried before 
that body. 


* Nec regibus libera aut infinita poteſtas, Ceterum 
neque animadvertere, neque vincire, neque Pe, 
&c. De morth, Germ. 

+ In pace nullus eſt communis magiſtratus, ſed 
principes regionum atque pagorum inter ſuos jus di- 
cunt. De bells Gal, lib. vi. 

f- Lib. n. 

| De minoribus principes conſultant, de majoribus 
omnes ; ita ramen ut ea quorum penes plebem arbi- 
rium eſt, apud principes pertracentur, De morib, 
Germ, 

| Lex confſenſu populi ſit & conſtitutione regis. Ca- 
pitularies of Charles the Bald, anno $64, art. 6. 

$ Licet apud concilium accuſare & diſcrimen capi- 
ws intendere. De morib, Germ, 


—- 


CHAP. 
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CH: AP; AALX. 
Of the authority of the clergy under the firſt race. 


"1 prieſts of barbarous nations are commonly 
inveſted with power, becauſe they have both 
that authority which is due to them trom their re- 
ltigious character, and that influence which amongſt 
ſuch a people ariſes from ſuperſtition. 'Thus we 
ſee in Tacitus, that prieſts were held in great ve- 
_ neration by the Germans, and that they preſided * 
in the atlembly of the people. 'They were permit- 
ted + to chaſtiſe, to bind, to ſmite; which they 
did, not by order of the prince, or as his miniſters 
of juſtice ; but as by an inſpiration of the Deity 
who was always ſuppoſed to be preſent with thoſe 
who made war. 

We ought not to be aſtoniſhed, if, from the ve- 
ry beginning of the firſt race, we fee biſhops the 
diſpenſers of | Juſtice, if we ſee them appear in the 
aflemblies of the nation, if they have ſuch a prodi- 
gious influence on the miads of kings, and if they 
acquire fo large a ſhare of property. 


* Silentium per ſacerdotes, quibus et coercendi jus 
eſt, imperatur. De morib. Germ, 

+ Nec regibus libera aur infinita petefiay. Ceter 
neque antimadvertere, neque vincire, neque wverberare, 
niſi ſacerdotibus, eft permiſlum, non quaſi in penam, 
nec ducis juſiu, fed velut deo imperante, quem adeſle 
bellatoribus credunt, De morib, German, 

+ See the conſtitutions of Clotarius in the year 
569, art, 6, 
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BOOK XIXS. 
Of laws in relations to the principles which 


form the general ſpirit, the morals, and 
cuſtoms of a nation. 


— LA —_ > 2 _ 4 


CHAP. I 
Of the ſuljeR of this book, 


| PHis ſubjeCt is of a great extent, In that croud 

of ideas which preſent themſelves to my mind, 
I ſhall be more attentiveto the order of things, than 
to the things themſelves, I ſhall be obliged ro wan- 
der to the right and to the left, that I may ſearch 
into and diſcover the truth. 


CHAP, UM; 


That it is neceſſary people's minds ſhould be prepared 
for the reception of the beſt laws. 


N O'hing could appear more inſupportable to the 
Germans * thaa the tribunal of Varus. 'That 
which Juſtinian + ereqed amongſt the Lazi, to 
proceed againſt the murderers of their king, ap- 
peared to them as an affair the moſt horrid and 
barbarous. Mithridates | haranguing againſt rhe 
Romans, reproached them more particularly for 
their || formalities of juſtice. 'Vhe Parthians could 


 * They cut out the tongues of the advocates, and 
cried, Viper, don't hiſs. Tacitzr, | 
+ Agathias, lib. 4. 
+ Jailin, lib. 38. 
| Calumnias litium, 76:4. | 
pot 
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not bear with one of their kings, who. having been 
educated at Rome, rendered himſelf atfableand {'ea- 
{y.of acceſs to all. Liberty itſelf has appeared 'inſup- 
portable'to thoſe nations who have not been-accu- 
ttomed to enjoy it. 'Thus a pure air is ſometimes 
diſagreeable tw thoſe who have lived in a fenny 
country. 


Balbi, a Venetian, being at * Pegu, was introduced 


| to the king. When the monarch was informed 
that they had no king at Venice, he burſt into ſuch 
a fit of laughter, that he was ſcized with a cough, 
and had much ado to ſpeak to his courtiers. What 
legiſlator could propoſe a popular governinent to a 
people like this ? | 


mmm —_—__—__—_—_——__—_—_—__—_—_—_—_—_—_ _—_—__ 
CHAP. II. 
Of tyranny. | 

TJ Here are two ſorts of tyranny ; the one real, 
which ariſes from the oppreſſions of govern- 
ment ; the other is ſeated in opinion, and is ſure 
to be felt whenever thoſe who govern, eſtabliſh 
things ſhocking to the 'turn of thought, and incon- 

ſiſtent with the id=as of a nation. 
DioteMls us, that Auguſtns was deſirous of being 
called Romulus ; but having been informed, that 
the people feared, that he would cauſe himſelf ts 
be crowned king, he changed his deſign. The old 
Romans were averſe to a king ; becauſe they could 
not ſuffer any man to enjoy ſuch power : theſe 
would not have a king, becaufe they could not bear 


& Prompti aditus, nova comitas, ignotz Parthis 
virtutes, nova vitia, Tacitus, $ 7: 
* He has deſcribed this interview which happened 
in the year 1596, in the colleQion of voyages for the 
eſtabliſhment of an India company, vol. 3. part 1. 
Page 33. ; 


- 
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his manners. For though Czſar, the Triumvirs, 
and Auguſtus, were really kings, they had preſer- 
ved all the outward appearance of equality, while 
their private lives were a kind of contraft to the 
pomp and luxury of foreign monarchs ; ſo that 
- when they were reſolved to have no king, this on- 
ly fignified that they would preſerve their cuſtoms, 
and not take up thoſe of the African and eaſtern 
nations, 

The fame writer informs us, that the Romans 
were exaſperated againſt Auguſtus for making cer- 
tain laws which were too ſevere : but as ſoon as he 
had recalled Plyades the commedian, whom the 
jarring of different faQtions had driven out of the 
city, the diſcontent ceaſed. A people of this ſtamp 
have a more lively ſenſe of tyranny when a player 


is baniſhed, than when they axe deprived of all 
their laws. | 


CHAP. IV. 
Of the general ſpirit of mankind. 


EN are influenced by various cauſes, by the 

climate, the religion, the laws, the maxims 

of government, by precedents, morals, and cuſ- 

toms ; from whence is formed a general ſpirit, 
| which takes its riſe from theſe. 

In proportion, as in every nation any one of theſe 
cauſes acts with more force, the others in the ſame 
degree become weak. Nature and the climate rule 
almoſt alone over the ſavages ; : cuſtoms govern the 
Chineſe ; the laws tyrannize in Japan ; morals had 
formerly all their, influence at Sparta ; maxims of 
government, and the gncient amwplicity of manners 
once prevailed at Rome, 


CHAP. 


Heow far weſhould be attentive, l:ft the generdl ſpirit 
of a nation ſhould be changed. 


[1 in any part of the world there had been a nati- 
=: on whoſe inhabitants were of a ſociable temper, 
 open-hearted, pleaſed with: life, poſſefſed of judge- 
ment, and a facility in communicating their 
thoughts; who were. ſprightly, agreeable, gay, 
ſometimes imprudent, ofteri indiſcreet ; and beſides 
had courage, - generoſity; franknefs, and a certain 
point of honour ; no one ought to endeayour to 
reſtrain their manners by laws, unleſs he would 
lay a conſtraint on their virmes, If in general the 
character is good, the little faults that may be found 
in it will be of ſmall importance. . _ | 
They might lay a reſtraint upon women, make 
laws to correct their manners, and to limit their 
luxury : but who knows but that, by this means, 
they might loſe that, peculiar. taſte which. would be 
the ſource of the riches of the nation, and that po- 
liteneſs which would render the country frequented 
by ſtrangers ? © ds FR $5 | 
- - It is the buſinefs of the legiſlature to follow the 
ſpirit of the nation, when it is not contrary to the 
principles of government ; for we do nothing ſo 
well as when we a& with freedom, and follow the 
bent-of our natural genius. we 
- If an air of pedantry'be given to a nation that is 
naturally gay, the ſtate will gain no advantage from 
it; either at home or abroad. Leave it to do fri- 
volous things in the moſt ſerious manner, and with 
gaiety things the moſt ſerious, 


30 2 CHAP. 
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CHAP, VI. 


That every thing ought not to be correfied, 


TFT them but leave us as we are, faid a gentle- 
| man-of a.nation which had a very: great reſem- 
blange;te,that we. have: been: deſcribing, and nature 
will repair whatever-is amiſs. - She; has-given, us a 
viyacity, capable. of offending, and hurrying us be- 
yond the: ; iy. 6 of; reſpe&-:, this fame vivacity is 
corrected; by the: politeneſs it procures us, infpiring 
a taſte for : bay world, eps _— un for the con- 
verſation of-women:. 
Let them leave us as we are * our ;ndiferetions 
Joined-to, our; good: nature, would make the laws 
which-tbould confirain; our. ſociable ns not at 


all proper for us. 


.C H, Ar P. VII. 

| of the Atbenians and Lacedemonians. 5. 
"FE, Athenians, _ this. gentleman. adds, were 2 

nation that had ſome relation to ours; 'They 
mingled gaicty-and buſineſs; a ftroke' of | raillery 
was as agreeahle.in the ſenate, as in the theatre. 
This, vivacity, which diſcovered: itſelf)in their; coun- 
cils, weat along with them inthe:execution of their 
reſolves. The characteriſtic ofthe: Spartans was 
gravity, ſeriouſneſs, ſeyerity,, and filence; i It 
would have, been. as difficult to bring, over | an: As 
thenjan, by, reazing,. as.itcwould: a Spartan tt obs 
verting.him., 


CHAP. 
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CHAP. VIE. 
| Effefts of a ſociable temper, 


T'HE more communicative a props are, the 
more eaſily they change their habits, becauſe 
eachy is in a greater degree a ſpeCtacle to the other, 
and the ſingularities of individuals are better ſeen. 
The climate which makes one nation delight in be- 
ing:communicative. makes it alſo delight-in change 
and that which makes it delight in change, forms 
1s taſte. Fe 
The ſociety of. women ſpoils the manners, and 
forms the taſte ; the deſire of giving greater plea- 
ſure than others, eſtabliſhes the ornaments of 
dreſs; and:thc deſire of pleating others: more than 
ourſelves, citabliſhes faſhions. 'The mode is a ſub- 
je&t of importance : by piving a trifling turn of 
mind, it. continually increaſes the branches: of its 
commerce f. | 


CHAP. IX. 
Of the vanity and pride of nations. 

J Anity is as advantageousto a government as pride 
” 1s dangerous. To be convinced of this, we 
need only repreſent, on the one. /hand;, the num- 
berleſs benefits. which reſult from vanity. z from 
thence ariſes luxury, induſtry, arts, faſhions, , po- 
litenefs, taſte : and, on the other,. the infraite. e- 
vils which fpring from the pride of certain nations, 
lazineſs, poverty, and univerſal negle&, the de- 
ftruction of the nations. which have accidentally 
fallen into their: hands, as well as- of their own. 
lazineſs + is the effect of pride ; labour a conſe- 

| | quence 


+. Fable of the bees. | 
'Þ The people who follow the khan Malacamber, of 
vhole of Carnataca and Coromandel, are proud and 


indolents» 
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quence of vanity : The pride of a Spanbird leads 
him to refuſe labour ; the vanity of a Frenchman 
to know how to work better than others. ! 
All lazy nations are grave; for thoſe who do nat 
labour, regard themſelves as the ſovereigns of thoſe 
who do, 

If we ſearch amongſt all nations, we ſhall find, 
that, for the moſt part, gravity, pride, and indo- 
lence go hand in hand. 

The people of Achim + are proud andlazy ; thoſe 
who have no flaves hire one, if it be only to carry 
a quart of rice a hundred paces ; they would be 
difhonotired if they carried it themſclves. 

In many places people let their nails grow, that 
all may ſee they do not work. 

Women in the Indies || believe it ſhameful for 
them to learn to read : this is, they ſay, the buſi- 
neſs of the flaves, who ſing their ſpiritual ſongs in 
the temples of their pagods. In one tribe they do 
not ſpin ; in another they make nothing but baſkets 
and mats ; they are not even to pound rice ; and 
in others "they muſt not go to fetch water. Theſe 
rules are eſtabliſhed by pride, and the ſame room 
makes them followed. 


indolent ; they conſume little, becauſe they are miſe- 
rably poor ; while the ſubjeQs of the Mogul, and the 
people of Indoſtan, employ themſelves; and enjoy the 
conveniencies of life like the Europeans. Collefion 
of voyages for the eftabli Yoomes of an s India company, vol. 
x. page 54. _ 

t See Dampier, vol. wi. 

[ Editing letters, 12th colle&. P. 80. 
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CHAP. X, 


Of the charafters of the Spaniards and Chineſe. 


HE charaCteriſties of the ſeveral nations are 
formed of virtues and vices, of good and bad 
qualities. From the happy mixture of theſe, great 
advantages reſult, and frequently where it would 
be leaſt expected ; there are others from whence 
grent evils ariſe, evils which one would not fuſ- 
c 

: The Spaniards have been in all ages now for 
their honeſty, Juſtin & mentions their fidelity in 
kgeping whatever was intruſted to their care ; they 
have frequently ſuffered death rather than reveal a 
ſecret. 'They have ſtill the ſame fidelity for which 
they were formerly diſtinguiſhed. All the nations who 
trade to Cadiz, truſt their fortunes to the Spani- 
ards, and have never yet repented it. Burt this ad- 
mirable quality, joined ro their indolence, forms a 
mixture, from whence ſuch effeQts reſult as to them 
are the moſt pernicious. The people of Europe 
carry 0n in their very fight all the commerce of 
* their monarchy. | 
_ The character of the Chineſe is formed of ano- 
ther mixture, dire&tly oppoſite to thar of the Spa- 
niards. 'The precariouſnefts of their ſubſiſtence 9, 
inſpires them with a prodigious activity, and ſuch 
an exceſſive defire of gain, that no trading nation 
can confide in them F. 'This acknowledged infi- 
delity has ſecured them the poſicfion of the trade 
to Japan. No European merchant has ever dared 
to undertake it in their name, how eaſy ſoever it 
might be for them to do it from their maritime 
provinces in the OENs | 


$ Lib. 4 


* By ne nature of the ſoil and climate, 
+ Du Halde, vol, 2, 


CHAP. 


Þ 
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CHAP. Xx. 


= refleflion, 


| Have faid nothing here with a view to leſſen that 
* infinite diſtance, which there muſt ever be be- 
tween virtue and vice. God forbid, that i ſhould 
be guilty of ſuch an attempt! I would only make 
iy readers comprehend that all political vices are 
not moral vices, and that all moral are not political 
vices; and that thoſe who make laws which ſhock 
the general ſpirit of a nation, ought not to be ig- 
noraut of this. I 
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"CN AT. 2M 
Of cuſtoms and manners in a deſpotic flate. 


JT 1s a capital maxim, that the manners and cu- 

ſtoms of a deſpotic empire ought never to be 
changed; for nothing would more ſpeedily produce 
a revolution. The reaſon is, that in theſe ſtares 
there are no laws, that is, none that can be proper» 
ly called ſo, there are only manners and cuſtoms ; 
and if you overturn theſe, you overturn all, 

Laws are eſtabliſhed, manners are inſpired ; theſe 
proceed from a general ſpirit, thoſe from a parti- 
cular inſtitution : now, it is as dangerous, nay 
more ſo, to overturn the general Jpirit, as to 
change a particular inſtitution, _ 

"There is leſs communication in a country where 
each, cither as ſuperiour or inferiour, exerciſes or 
ſuffers an arbitrary power, than there is in thoſe 
where liberty reigns in every ſtation, They do 
not therefore ſo often change their manners and 
behaviour. Fixed and eſtabliſhed cuſtoms have a 
near reſemblance to laws, "Thus it is here necel- 
fary that a prince or a legiſlator ſhould leſs oppoic 

| the 
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the manners and cuſtoms of the people, than in a- 
ny other country upon earth. 

Their women are commonly confined, and have 
no influence in ſociety. In other countries where 
they live with men, their defire of pleaſing, and 
the defire men alſo have of giving them pleaſure, 
produce a continual change of cuſtoms. 'Fhe two 
ſexes ſpoil each other, they both loſe their diſtinc- 
tive and efſential quality ; what was naturally fixcd 
becomes quite unfettled, and their cuſtoms and be- 
haviour change every day. 


—  — — 


CH A P. XIE. 
| Of the cuſtoms of the Chineſe. 
RVZ China is the place where the cuſtoms of the 


country can never be changed. Beſides their 
women being abſolutely ſeparated from the men, 
their cuſtoms, like their morals, are taught in the 
ſchools. A man of þ letters may be known by his 
ealy addreſs, Theſe things being once taught by 
precept, and inculcated by grave doctors, become 
| fixed, like the principles of morality, ang arne =» 
ver changed. 


CGH AP. XIV. 


That are the natural means of changing the manners 
and cuſtoms of a nation. 


WE have ſaid that the laws were the particular 

and preciſe inſtitutions of a legiſlator, and 
manners and cuſtoms the inſtitutions of a nation in 
general, From hence it follows, that when thele 
manners and cuſtoms are to be changed, it ought 
not to be done by laws ; this would have too 


t Du Halde. 
3 oe -| BY 2D much 
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much the air of tyranny : it would be better to 
change them by introducing other manners and 0- 
ther cuſtoms, 

Thus when a prince would make great alterations 
in his kingdom, he ſhould reform by laws what 
1s eſtabliſhed by laws, and change by cuſtoms 
what is eſtabliſhed by cuſtoms; for it is very bad 
policy to change by laws, what ought to be chan- 
ged by cuſtoms. 

The law which obliged the Muſcovites to cut off 
their beards, and to ſhorten their cloaths, and the 
Tigour with which Peter I. made them crop, even 
ro their knees, the long cloaks of thoſe who cnter- 
ed into the cities, where inſtances of tyranny. 
There are means that may be made uſe of to pre- 
vent crimes, theſe are puniſhments : there are 
thoſe for changing our cuſtoms, theſe are exam- 

les, 

4 The facility and caſe with which this nation has 
becn poliſhed, plainly ſhows that this prince had a 
worſe opinion of his pcoplethan they deſerved, and 
that they were not brutes, though he was pleaſed to 
call them ſo. "The violent meaſures which he em- 
ployed were needleſs, he would have attained his 
end as well by milder methods. 

He himlſelt experienced the eafineſs of bringing 
about theſe alterations, 'The women were ſhut up, 
and in ſome ſort ſlaves ; he called them to court ; 
he ſent them ſilks and ſtuffs, and made them drefs 
like the German ladies. This ſex immediately re- 
liſhed a manner of life which ſo greatly flattered 
their taſte, their vanity, and their paſhons, and by 
their means it was relithed by the men. - 

What rendered the change the more caſy, was, 
their manners: being at that rime foreign to the ch- 
mare ; and their having been introduced among 
them by conqueit, and by a mixture of nations. 
Peter I. in giving the manners and cuſtoms ot Eu- 
rope to an European nation, found a factjity 

| whick 
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which he did not himſelf expe. 'The empire of 
the climate is the firſt, the moſt powerful of all 
empires, | 

| He had then no occaſion for laws to change the 
manners and cuſtoms of his country ; it would have 
been ſufficient to have introduced other manners 
and'other cuſtoms, 

Nations are in general very tenacious of their 
cuſtoms ; to take them away by violence, is to 
render them unhappy : we ſhould not therefore 
change rhem, but engage the people to make the 
change themſelves, 

All puniſhment which is not derived from ne- 
ceſlity, is tyrannical. "The law is not a mere act of 
power ; things in their own nature indifferent are 
not within its province, 


CH AP. XV. 

The influence of domeſtic government on the political. 
"THE changing the manners of women had, with- 
= out doubt, a great influence on the govern- 
ment of pot 6 One thing is very cloſcly unit- 


ed ro another : the deſpotic power of the prince 


is naturally connected with the ſervitude of :wo- 
men, the liberty of women with the fpirit of mo- 
narchy. 


CH AP. XVI 
How ſome legiſlators have confounded the principles 


which govern mankind, 


NJ vners and cuſtoms are thofe kabits which are 


not eſtabliſhed by the laws, either becauſe 


they were not able, or were not willing to eſtabliſh 
them. | | 

There is this difference between laws and man- 
mers, that the laws are mbſt adapted to regulate the 
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aCtions of the ſubjet, and manners to regulate 
the actions of the man. There is this difference 
between manners and cuſtoms, that the firſt prin- - 
cipally relate to the interior conduct, the others to 
the exterior, 

Theſe things *® have been ſometimes confounded. 
Lycurgus made the ſame code for the laws, man- 
ners, and cuſtoms ; and the legiflators of China _ 
have done the ſame. 

We ought not to be ſurpriſed, that the legiſla- 
tors of China and Sparta ſhould confound the laws, 
manners, and cuſtoms : the reaſon is, their man- 
ners repreſent their laws, and their cuſtoms:-their 
manners. 

The principal obje&t whict: the legiſlators of Chi- 
na had in view, was to make the people live in peace 
and. tranquillity. 'They would have people hilled 
with a veneration for one another, that each 
ſhould be every moment ſenſible how greatly he 
was indebted to others, and that there was not a 
{ubje& who did not in ſome degree depend on ano- 
ther ſubject. 'They. therefore gave rules of the moſt 
extenſive civility. | 

Thus the inhabitants of the + villages of China, 
obſerve amongſt themſelves the ſame ceremonies, 
as thoſe obſerved by perſons of an exalted ſtation : 
a very proper method of inſpiring mild and gentle 
diſpoſitions, of maintaining peace and good order 
amongſt the people, and of baniſhing all the vices 
which ſpring from an alperity of temper. In effect, 
would not the freeing them from the rules of civi- 
lity, be to ſearch out a method for them to indulge 
their faults more at eaſe. | 

 Civility is in this reſpe&t of more value than 


* Moſes Is the fa" code for laws and reli- 
gion, The old Romans confounded the ancient cuſ-- 
toms with the laws, 


\ + See Du Halde. 
| politeneſs. 
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politeneſs. Politeneſs flatters the vices of others, 
and civility prevents ours from being brought to 
hght, It is a barrier which men have placed in 
themſelves to prevent the corruption of each 0- 
ther, | 

Lycurgus, whoſe inſtirmions were ſevere, had 
no regard to civility, in forming the external beha- 
viour 3 he had a view to that warlike ſpirit which 
he would fain give to his people. . A people who 
were ever correcting, or ever corrected, always in- 
ſtructing, or always inſtructed, endued with equal 
fmplicity and rigour, atoned, by their virtues, for 
their want of complaiſance. 


| CHA P. XVII. 
Of the peculiar quality of the Chineſe government. 


"PHE legiſlators of China went farther *. They 

- confounded together their religion, laws, man- 
ners, and cuſtoms ; all thoſe were morals, all theſe 
were yirtue. The precepts relating to theſe four 
points where what they called rites; and it was in 
the exact obſervance of theſe that the Chineſe go- 
vernment triumphed. "Fhey ſpent their whote youth, 
in learning them, their whole life in their practice. 
'Fhey were taught by their men of learning, they were 
inculcated by the magiſtrates; and, as they includ- 
ed all the ordinary a&tions of life, when they found 
the means of making them ſtriftly obſerved, China 
was well governed. | p 

Two things have contributed to' the eaſe with 
which theſe rites are ingraved on the hearts and 
minds of the Chineſe ; the one, the difficulty of 
writing, which during the greateft part of their 


* See the claſſic books from which father Du Halde 
gives us ſome excellent extracts . | 
| IVES 
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lives wholly employs their mind +, becauſe it is ne- 
ceflary to prepare them to read and underſtand the 
books in which they are compriſed ; the other, - 
that the ritual precepts having nothing in them that 
is ſpiritual, but being merely rules of common prac- 
rice, they are more adapted to convince and ttrike 
the mind than things mercly intellectual. 

Thoſe princes, who, inltead of governing by 
theſe rites, governed by the force of puniſhments, 
wanted to accompliſh that by puniſhments, which 
15 not 1n their power to produce, that is, to give. 
habits of morality. By puniſhments a ſubject is ve- 
ry juſtly cut off from ſociety, who having loſt the 
purity.of his manners, violates the laws ; bur if all 
the world were to loſe their moral habits, would 
theſe re-eſtabliſh them ? Puniſhments niay be juſtly 
inflicted to put a ſtop to many of the conſequences 
of the general evil, but it will not remove the cvil 
itſelf, Thus when the principles of the Chineſe 
government were diſcarded, and morality loſt, the 


ftate fell into anarchy, and revolutions were fcen 
to take place. 


— ——— Wo —— — — 


CHAP, XVIII. 
A conſequence drawn from the preceding chapter. 


Rom hence it follows that the laws of China arenot 
deſtroyed by conquelt, Their cuſtoms, manners, 
laws, and religion, being the fame thing, they cannot 
change all theſe at once; and as it will happen, that 
either the conqueror or conquered mult change, in 
China ithas always been the conqueror, For the man- 
ners of the conquering nation not being its cuſtoms; 
nor its cuſtoms its laws, nor its laws its religion, 1t | 
has been more eaſy for them to conform by degrees 


+ It is this which has eſtablithed emulation, which 
has baniſhed lazinefs, and cultivated a love of learn- 
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to the vanquiſhed people, than the vanquiſhed peo- 
ple to them. 

There ſtill follows from hence a very unhappy 
conſequence, which 1s, that it 1s almoſt impoſlible 
for } Chriſtianity ever to be eſtabliſhed in China. 
'Che vows of virginity, the afſembling of women in 
churches, their neccflary communication with the 
miniſters of religion, their participation in the ſa- 
craments, auricular confeſſion, extreme unction, the 
marriage of only one wife, all theſe overturn the 
manners and cuitoms of the country, and with the 
tame blow ſtrike at their religion and laws. 

'Fhe Chriſtian religion, by the eſtabliſhment of 
charity, by a public worſhip, by a participation of 
the ſame ſacraments, ſeems to demand, that all 
ſhould be united ; while the rites of China ſeem to- 
ordain that all ſhould be ſeparated. 


CC — 


CHA F.:: AIS. 


Ilow this union of religion, laws, manners, and Cu-+ 


ftoms amongſt the Chineſe was produced. 


TJ HE principal obje&t of government which the 

| Chineſe legiſlators had in view, was the peace 
and tranquillity of the empire : and ſubordination 
appeared to them as the moſt proper means to 
maintain it, Filled with this idea, they believed it 
their duty to inſpire a reſpect for tathers, and 
therefore aſſembled all their power to effect it, 
'They eſtabliſhed an infinite number of rites and ce- 
remonies to do them honour when living, and at- 
rer their death. It was impoſſible for them to pay 
iuch honours to deceaſed parents, without being 
led to honour the living. "The ceremonies at the 


# See the reaſons given by the Chineſe magiſtrates 
in their decrees for proſcribing the Chriſtian religion. 
E difying letters, 17th cullet, 


death 
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of a farher were more nearly related to religion, 
thoſe for a living father had a greater relation to 
the laws, manners, and cuſtoms; however theſe 
were only parts of the ſame code, but this code 
was very extenſive, 

A veneration for fathers was neceſſarily conneCt- 
ed with a ſuitable refpe&t for all who repreſented 
fathers, ſuch as old men, maſters, magiſtrates, 


_ and the emperor. 'This reſpe&t for fathers, fup- 


poſed a return of. love toward children, and conſe- 
quently the fame return from old men tothe young, 


from magiſtrates to thoſe who were under their ju- 


Tifdiction, and from the emperor to his ſubjects. 
'Fhis formed the rites, and theſe rights the general 
ſpirit of the nation, 

We ſhall now ſhow the relation which things, in 
appearance the moſt indifferent, may have to the 
fundamental conſtitution of China, 'Lhis empire 1s 
formed on the plan of the government ot a family. 
{f you diminith the patcrnal authority, or even if 
you retrench the ccremonics which expreſs your 
reſpect for it, you weaken the reverence due to 
Magiſtrates, who are conſidered as fathers ; nor 
would the magiſtrates have the ſame carc of the 
people whom they ought to confider as their chil- 
dren ; and that tender relation which fſubfiſts be- 
*ween the prince and his ſubjects, would infſenfibly 
be loſt. Retrench but one of theſe habits, and you 
overturn the ſtate, It is a thing in itfelf very indif- 
ferent whether the davghter-in-law, riſes every 
morning to pay ſuch and ſuch duties to her mother - 
in-law : but if we conſider that theſe exterior habits 
incetfantly revive an idea necefitry to bz imprinted 
on all minds, an idea ther farms the governing 
tpirit of the empire, we ſhall ſer thit it is necefiary 
that fuch or ſuch a particular aC&tizn be performed. 


CHAP. 
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An explication of a paradox relating to the Chineſe. 
IF is very remarkable that the Chineſe, whoſe 

lives are guided by rites, are nevertheleſs the 
greateſt cheats upon earth. This appears chiefly 
in th-ir trade, which, in ſpite of its natural tenden- 
Cy, has never been able to make them honeſt. He 
who buys: of them, ought to carry with him his 
own || weights, every merchant having three ſorts, 
the one heavy for buying, another light for ſelling, 
and another of- the true ſtandard for thoſe who 
are upon their guard, Ir is poflible, I believe, to 
explain this contradiction. | 
The legiſlators of China had two objetts in view ; 
they were deſirous that the people ſhould be ſub- 
miſlive and peaceful, and that they ſhould alſo. be 
laborious and induſtrious. By the nature of the 
ſoil and climate, their ſubſiſtence is very precarious; 
nor can it be any other way ſecured, than by the 
aſſiſtance of induſtry and labour. | 

When every one obeys, and every one is em- 
ployed, the ſtate is in a happy fituation. Ir is ne- 
ceſlity, and perhaps the nature of the climate, that 
has given to the Chineſe an inconceivable greedineſs 
for gain, and laws have never been made to put a 
ſtop to it. Every thing has been forbidden, when 
acquired by ads of violence ; every thing permitted, 
when obtained by artifice or labour. Let us not 
then compare the morals of China with thoſe of 
Europe. Every one in China is obliged to be atten- 
tive to what will be for his advantage ; if the cheat 
has been watchful over his own intereſt, he who is 
the dupe ought to have thought of his. At Sparta 


| Lange's journal in 1721, and 1722, in voyages 
to the North, vol. 8. p. 363, 
VoL.T. 3E they 


402 THE SPIRIT Book XIX. 


they were permitted to ſteal ; in China, they arc 
ſuffered to deceive. 


CH AP. XXE. 


How the laws ought to have a relation to manners and 
cuftoms, 


TT is only fingular inſtitutions which thus con- 
found laws, manners, and cuitoms, things na- 
turally diſtin&t and ſeparate : but though they are 
things in themſelves different, there is nevertheleſs 
a great relation between them. Sheds | 
Solon being aſked if the Taws he had given to the 
Athenians were the beſt, he replied, © I have gi- 
« yen them the beſt they were able to bear.” A 
fine exprefſion, that ought to be perfealy under- 
ſtood by all legiflators ! When Divine Wiſdom ſaid 
to the Jews, *©* I have given you precepts which 
are not good,” this fignified that they had only a 
relative goodneſs ; which is the ſponge thar wipes 
out all the difficulties thar are to be found in the 
law of Moſes. __ 


"CH AP. XIE. 
The ſame ſubjef continued. 


WY HEN a people have pure and regular man» 

| ners, their laws become fimple and natural. 
Plato < ſays that Rhadamanthus, who governed a 
people extremely religious, finiſhed every proceſs 
with extraordinary diſpatch, adminiſtering only 
_ "the oath on every accufation, But, ſays the ſame 
Plato *, when a people are not religious, we ſhould 
never have recourſe to an oath, except he who 


$ Of laws, lib. 12. 
* Ibid. 


. ſwears 
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ſwears is entirely without intereſt, as 'in the caſe of 


a judge and a witneſs. - 


CHAP, XXIIL 
How the laws are founded on the manners of a people. 


T the time when the'/manners of the Romans 
* > were pure, they had no particular law againſt 
the embezzlement of the public money. Whea this 
crime began to appear, it was thought ſo infamous, 
that to be condemned to reſtore * what they had 
taken, was conſidered as a ſufficient diſgrace : For 
a proof of this ſee the ſentence of L, Scipio 4. 


CHAP. XXIV, 
_ The ſame ſubjedt continued. 


"= laws which gave the right of tutelage to the 


mother, were moft attentive to the preſerva- 
tion of the infant's perſon ; thoſe which gave it to 
the next heir, were moſt attentive to the preſerva- 
tion of the eſtate, When the manners of a people 
are corrupted, it is much better to give the tutelage 


to the mother. Amongſt thoſe whoſe laws confide 
in the manners of the ſubjects, the guardianſhip is 


given either to the next heir, or to the mother, 
and ſometimes to both, | 

If we refle& on the Roman laws, we. ſhall find 
that the ſpirit of theſe was conformable to what I 
have advanced. At the time when the laws of the 
twelve tables were made, the manners of the Ro- 
mans were moſt admirable, 'Fhe guardianſhip was 


. given to the neareſt relation of the infant, from a 


* In ſimplum, 
+ Livy, lib. 38. 
28 3 -: conſideration 
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conſideration that he ovght to have the trouble.of 
the tutelage, who might enjoy the; advantage of 
poſſeſſing the inheritance. They did not imagine 
the life of the heir in danger, though ir was put in- 
to a perſon's hands who would reap advantage by 
his death. But when the manners of Rome were 
changed, its legiſlators changed their condut&t. If 
in the pupillary ſubſtitution, ſays Caius ® and. Jy- 
ſtinian +, the teſtator is afraid, that the ſubſtitute 
will lay any ſnares for the pupil, . he may leave the 
_ vulgar t ſuſtitution open, and put the pupillary in- 
to a part of the teſtament, which cannot be_ o- 
pened till after a certain time. Theſe fears and 
precautions were unknown to the primitive Ro- 
mans. 


—— CC oo — 


CH AP, XXV. 
The ſame ſubjeft continued. 


Wl Gn Roman law gave the liberty of making pre- 
- ſents before marriage ; after the marriage they 
were not allowed. 'This was founded on the man- 
ners of the Romans, who were led to marriage, 
only by frugality, ſimplicity, and modeſty ; bur 
who might ſuffer themſelves -to be ſeduced by do- 
meſtic cares, by complailance, and the happineſs of 
a whole life. | 
A law of the | Viſigoths forbade the man giving 


* Inſtitut. lib, ii. tit, 6.4 2. Ozel's compilement_ 
at Leyden, in 1658, bg A bi. os 

+ Inſtitut, lib, ii, de pupil, ſubſtit. $ 3. 

+ The form of the vulgar ſubſtitution ran thus : If 
ſuch a one is unwilling to take the inheritance, I ſub- 
ſtitute in his ſtead, &c, the pupillary ſubſlitution, IF 
ſuch a one dies before he arrives at the age of puberty, 
1] ſubſtitute, &c, | Fr | 
{| Lib,in, tit, 1. 6s. - 


more. 
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more to the waman the was to marry than the 
tenth part of his ſubſtance, and his giving her any 
thing Curing the firſt year of their marriage. This 
alſo took its riſe fromthe manners of the coun+ 
try. 'The legiſlators were willing to put a ſtop 
to that Spaniſh oſtentation, which only led them 
to diſplay an exceſſive liberality in a&s of magnifi- 
CENCE. 1 

The Romans, by their laws, put a ſtop to ſome 
of the inconveniencies which aroſe from the moſt 
durable empire in the world, that of virtue; the 
Spaniards, by theirs, would prevent the bad effects 
pf a tyrranny, the moſt frail and flecting, that of 
beauty. | 


CH AP. XXVI. 
The ſame ſubjeft continued. 


"PHE law * of Theodoſius and Valentinian drew 

the cauſes of repudiation, from the ancient 
managers + and cuſtoms of the Rumans. It placed 
in the number of theſe cauſes the behaviour of a 
huſband + who beat his wife, in. a manner that 
diſgraced the character of a freeborn woman. This 
cauſe was omitted in the following laws || : For 
their manners were in this reſpe&t changed : The 
eaſtern cuſtoms had baniſhed thoſe of Europe. 
'The firſt cunuch of the empreſs, wife to Juſtinian II. 
threatned her, ſays the hiſtorian, to chaſtiſe her 
in the ſame manner as children are puniſhed at 
ſchool. Nothing but eſtabliſhed manners, or thoſe 


_ * Leg. 8. cod, de repudiis. | 
+ And the law of the twelve tables, See Cicero's 

_ 2d Philippic, | 
 þ Si verberibus quz ingenuis altena ſunt, aTcicns 
tem probaverit. | 
j| [n Nov, 117. c. 14. 


which 
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which they were ſecking to eſtabliſh, could raiſe e- 
ven an idea of this kind. "2425 4+ <0 | 
We have ſeen how the laws follow the manners 


of a people : Let us now ſee how the manners fol- 
low the laws, 


CH A P. XXVI.. 


How the laws contribute to form. the manners, cuf+ 
toms, and charatter of a nation, 


PHE cuſtoms of an enſlaved people are a part of 
their ſervitude ; thoſe of a free people are a 
part of their liberty, | | 

I have ſpoken in the eleventh book * of a free 
people, and have given the principles of their con- 
ſtitution: Let us now fee the effects which follow 
from this liberty, the character it is capable of 
forming, and the cuſtoms which naturally reſult 
from it, Re SHIT 4.3 

I do not deny that the climate may have produ- 
ced great part of the laws, manners, and cuſtoms 
of this nation; but I maintain that its manners 
and cuſtofns have a cloſe connection with its laws. 

As there are in this ſtate two viſible powers, the 
legiſlative and exccutive, and as every citizen has a 
will of his own, and may at pleaſure afſert his in- 
dependence ; moſt men have a greater fondneſs for 
one of thelie powers than for the other, and the 
multitude have commonly neither equity nor ſenſe 
_ enough, to ſhow an cqual affcQion to both, 

As the executive power, by diſpoſing of all em- 
ployments, may give great hopes, and no fears, e- 
very man who obtains any favour from it, is ready 
to eſpouſe its cauſe ; while it is liable to be attack- 
«d by thoſe who have nothing to hope from 1t. 


* Chap, 6. 


Al 
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All the paſons being unreſtrained, hatred, en- 
vy, jealouſy, and an ambitious defire of riches and 
onoOUrs, appear in their full extent: Were it 0- 
therwiſe; the ſtate would be in the condition of a 
man weakened by ſickneſs, who is without paſlions, 
becauſe he is without ſtrength. 
_ The hatred which arifes between the two partics 
will always ſubſiſt, becauſe it will always be impo- 
tent. 

. Thefe parties being compoſed of freemen, if the 
one becomes two powerful,. as a conſequence of 
liberty, it will be ſoon brought down ; while the 
Citizens endeavour to rat(e up the other, with the 
ſame readineſs as the hands Ind their nooks to 
the body. 
| Every individual is independent, and being com- 
monly led by caprice, and humour, frequent! 
changes parties'; he abandons one where he left all 
His friends, to unite himſelf to another in which 
he finds all his enemies : So thar in this nation it 


"EEE 


to 5" he the men who have beſt eter him 5 s 
He does that by neceſſity which other princes do 


by choice. 


As we are afraid of being deprived of the bleſſing 


we already enjoy, and which may be diſguiſed and 


miſrepreſented to us ; and as. fear always enlarges 
objects ; the people are uneaſy under ſuch a firua- 
tion, and believe themfelves in danger, even 1n 
thoſe moments when they are moſt ſecure. 

As thoſe who with the greateſt warmth oppoſe 
the executive power, dare not avow the ſelf-inter- 
eſted motives of their oppoſition, ſo much the 


more do they encreaſe the terrours of the people, 
who 
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who can never be cettain whether they are in dan- 
ger or not. Bur even this contributes to make 
them avoid the real dangers to which they may in 
the end be expoſed. 

But the legiflative body having the confidence of 


the people, and being more. enlightned than they, 


may calm their uneafineſs, and make them recover 
from the bad impreflions they have entertained. 
This 1s the great advantage which this govern= 


ment has over the ancient democracies, 1n which 


the” people had an immediate power ; for when 
they were moved and agitated by the orators, theſe 
agirations always produced their effects. . 

But when an impreflion of 'terrour has no cer- 
tain object, it produces only clamours and abuſe ; 
it has, however, this good effect, that it puts all 
the ſprings of government in motion, and fixes the 
attention of every citizen. Bur if it ariſes. from 
a violation of the fundamental laws, it is ſul- 
len, cruel, and produces the moſt dreadtul cata- 
ftrophes. 

Soon we ſhould. ſee a fr ightful calm, during 
which every one would unite, againſt that power 
which had violated the'laws. 

If when the uncaſineſs proceeds from no certain 
object, ſome foreign power Hould threaten the 
ſtate, or put its proſperity or its glory in danger, 
their little intereſts of party would then yield to the 
more ſtrong and binding, and, there would be a 
perfect coalition in favour of the executive power, 

Burt if the diſputes were occaſioned by a violation 


of the fundamental laws, and a foreign power 


ſhould appear; there would be a revolution that 
would neither alter the conſtitution nor the form 
of government, For a revolution formed by 1i- 
berty, becomes a confirmation of liberty. 

A free nation may have a deliverer; a nation 
enſlaved can have only another opprefior. 


For 
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For whoever has a power ſufficient to dethrone 
an abſolute prince, has a power ſufficient ro enable 
him to become ablolute himlelf, 

As the enjoyment of liberty, and even its ſup- 
port and preſervation, conſiſts in every man's be- 
ing allowed to ſpeak his thoughts, and to lay open 
his ſentiments j*acitizen in this ſtate will ſay or 


write whatever the laws do not exprelsly forbid to 


be ſaid or wrote. 
A people like this being always in a ferment, are 


- more eaſily conducted by their patſions than by rea- 


ſon, which never produces any great effctts in the 
mind of man ; it is therefore eaſy for thoſe who 
govern, to make them undertake enterpriſes con- 
trary to their true intereſt, 


This nation is paſſionately fond of liberty, be- 


cauſe this liberty is true and real; and it is poſſible 
for it, in its detence, to facrifee its wealth, its 


eaſe, its intereſt, and to ſupport the burthen of 


the moiſt heavy taxes, even ſuch as a deſpotic 
prince durſt not lay upon his ſubjeQts. 

But as the people have a certain knowledge of 
the neceſlity of ſubmitting to them, they pay from 
the well-founded hope of their ſoon paying them 


no longer; their burthens are heavy, but they do | 


not feel their weight : While in other ſtates the 
uneaſineſs is infinitely greater than the evil, 
This nation muſt therefore have a fixed and cer- 


tain credit, becauſe it borrows of itſelf, and pays 


icſelf, It is poſlible for it to undertake things above 
its natural ſtrength, and employ againſt its ene- 
mies immenſe ſums of fictitious riches, which the 
credit and nature of its government may render 
real. 


To preſerve its liberty, it borrows of its ſubjeRts 3 


and its ſubjeCts ſeeing that its credit would be loſt. 


if ever it was conquered, have a new motive tO 
make freſh efforts in defence of its liberty. 

This nation inhabiting an iſland, is not fond of 

VorL.1l. 3 F conquerings 


& 
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conquering, becauſe it would be weakened by di- 
ſtant conqueſts : Eſpecially as the ſoil of the iſland 
is good ; becaule it has then no need of enriching 
itſelf by war ; and as no citizen is ſubject to ano- 
ther, each ſets a greater value on his own liberty, 
than on the glory ot one, or any number of citi- 
ZENS, 

Military men are there regarded as belonging to 
a profeſlion which may be uſeful, but is often dan- 


gerous ; and as men whoſe very ſervices are bur- 


thenſome to the nation : Civil qualifications are 
therefore more eſteemed than the military, 

This nation, which liberty and the laws render 
eaſy, on being freed from pernicious prejudices, is 
become a trading people ; and, as it has ſome of 
thoſe primitive materials of trade, out of which 
are made ſuch things as from-the artiſt's hand re- 
ceive a conliderable value,: it has made ſettlements 
proper to. procure the enjoyment of this gift of hea- 
Ven In- its fulleſt extent. 

As this nation is ſituated towards the north, and 


has many ſuperfluous commodities; it muſt want 


alſo. a-great number of merchandiſes which its cli- 
mate will- not produce : It has therefore entered 
into a_ great and neceſſary commerce with the 
ſouthern nations ;- and making choice of thoſe 
ſtates whom it 1s willing to favour with an advan- 
tageous. commerce, it enters into ſuch treaties with 
the nation it has choſen, as are reciprocally uſetul- 
to both, 

In a ſtate, where on the one hand the opulence 
is extreme, and. on the other, the taxes are exce!- 
Give, they are hardly able to live on a ſmall fortune 
without induſtry : Many therefore, under a pre-. 
tence: of travelling, or of health, retire fxom, a- 
monglt them, and go in ſearch of plenty, even to 
the countries of {lavery. 

A wetiey nation has a prodigious = of 
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little particular intereſts : It may then injure or be. 
Injured, an infinite number of different ways. Thus' 
it becomes immoderately jealous, and is more af- 
Aicted at the proſperity of others, than it rejoices 
at 1ts Own, | 

And its laws, otherwiſe mild and caſy, may be 
ſo* rigid with reſpe& to the trade and navigation 
carried on with it, that it may ſeem to trade only 
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with enemies. | OE 
If this, nation ſends colonies abroad, it muſt 
rather be to extend its commerce than its domi- 
nion. FF 4-4 AE | Ka : 
' As men are fond of introducing into other pla- 
ces what they have eſtabliſhed amongſt themſelves, 
they have given the people of their colonies th. 
 form'of their own government; and this govern- 
ment carrying proſperity along with it, they have 
formed great nations in the foreſts, they were ſent 
to inhabit. 5 EN 
. Having formerly ſubdued a neighbouring na» 
tion, which, by its ſituation, the goodneſs of' its 
ports, and the nature of its products, inſpires it 
with jealouſy ; though it has given this nation-its 
own laws, yet it holds it in ,great dependence ; 
'The ſubjects there are free, and the ſtate itſelf in 
ſlavery. TY SR 5 | 
'The conquered ftate has an excellent civil govern- 
ment, but it is opprefſed by the laws of nations ; 
laws are impojed' by one nation on the other, an 
theſe are ſuch as render its profperity precarious, 
and dependent on the will of a maſter, 
The ruling nation inhabiting a large iſland, and, 
_ being in poſſeffion of a great trade, hath with ex- 
traordinary eaſe grown powerful ar ſea; and as the 
reſervation of its liberties require that jt ſhould 
have neither ſtrong holds, nor fortreſſes, nor land- 
forces, it has occaſion for a formidable nayy to 
preſerve it from invaſions; a navy which muſt be 
| 2.0-2 - - - Japeriour 
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ſuperiour to that of all other powers, who employ- 
3ng their treaſures jn wars at land, have not ſuffi- 
cient for thoſe at ſea, 

"The empire of the ſea has always given thoſe 
who have enjoyed it a natural pride ; becauſe think- 
ing themſelves capable of extending their inſults 
wherever they pleaſe, they imagine that their 
power is as boundleſs as the ocean. 

Lhis nation has a great influence in the affairs of 
its neighbours ; . for as its power is-not employed in 
conqueſts, its friendſhip is more courted, and its 
reſentment more dreaded, than could naturally be 
expected from the inconſtancy of its goyernment, 
and its domeſtic commotions. 

Thus it is the fate of the execptive power to be 
almoſt always diſturbed at home, and reſpected a- 
broad, 

Should this nation on ſome occaſions become 
the centre of the negotiations of Europe, probity 
and good faith would be carried to a greater height 
than in other places ; becauſe the miniſters bein 
frequently obliged to juſtify their conduct before a 
popular council, their negotiations could not be 
ſecret ; and they would be forced to be, in this re- 
ſpect, a little more honeſt. 

Befides, as they would in ſome ſort be anſwera+ 


ble for the events which an irregular conduct might 


produce, the ſureſt, the ſafeſt way for them, 
would be to take the fireighteſt path. 

If the nobles were formerly poſſefied of an im- 
moderate power, and the monarch had found the 
means of abaſing them by raiſing the people ; the 
point of extreme ſervitude mult have been that be- 
tween humbling the nobility, and that in which 
the people began to feel their power, 

Thus this nation having been formerly ſubject to 
an arbitrary power, on many occaſions, preſerves 


the ityle of it, in ſuch a manner, as to let us fre- 


quently 
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quently ſze, upon the foundation of a free govern- 
ment, the form of an ab{ulure monarchy, 

With regard to religion, as in this ſtate every 
ſubjeC& has a free will, and mutt conſequently be 
either conducted by the light of his own mind or 
by the caprices of fancy ; 1 neceffarily follows, that 
every one mult either look upon all religion with 
indifference, by which means they muſt be led to 
embrace the eſtabliſhed religion ; or that they nwſt 
be zealous for religion in general, by which means 
the number of ſect; muſt be encreaſed. 

It is not impoſſible, but that in this nation there 


may be men of no religion, who would not howe- 


ver bear to be obliged, to change that which they 
would chuſe, it they cared to chuſe any ; for they 
would immediately perceive that their. lives and for- 
tunes. are not more peculiarly theirs than their 
manner of thinking, and that whoever would de- 
prive them of the one, might, even with better 
reaſon; take away the other, 

If amongit the different religions, .there is one 
that has been attempted to be eſtabliſhed by the 
methods of {lavery,.it muſt there be odious ; be- 
cauſe, as we judge of things by the appendages we 
Join with. them, it could never preſent itſelf to the 
mind.in conjunction with the idea of liberty, 

_. The laws againſt thoſe who profeſs this religion 
could not however be of the ſanguinary kind ; for 


liberty. can never inflift theſe torts of puniſhments : . 


But they. may be ſo rigorous as to do all the miſ- 
chief that could be done in cold blood, 

It is poſſible that a thouſand circumſtances might 
concur to give the clergy lo little credit, that other 
citizens may have more. 'ih-refore, inſtead of ſe- 


parating themſelves, they have choſe rather to ſup- 
port the ſame burthens as the laity, and, in this 


reſpect, to make only one body with them : But as 
they always ſeek i concitiate the reſpe&t of the 


people, 


wr. 
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people, they diſtinguiſh themſelves by a more re- 
tired life, a conduct more reſerved, and a | greater 
purity of mayners, _ 
| The clergy not being able to proteQ religion, nor 
to be protected by it, not having power to con- 
ſtrain, ſeek only to perſuade: "Their pens, there- 
fore, furniſh us with excellent works'in proof of 
a revelation, and of the providence of a Supreme 
Being. 

Yet the ſtate prevents the ſitting of their affem- 
blics, and does not ſuffer them to correct their 
Own abuſes; it chuſes thus, through a caprice of 
itherty, rather to leave their reformation imperfett, 

than ſuffer the clergy to be the reformers. 
"Thoſe dipnities, which make a fundamental part 
of the conftitution, are more fixed than elſewhere ; 
but, on the other hand, the great, in this country 
of liberty, are nearer upon a level with the people ; 
their ranks are more ſeparated, and their perſons 
more confounded, 

As thoſe who govern have a power, which, in 
ſome meaſure, has need of freſh vigour every day, 
they have a greater regard for thoſe who are uſe- 
ful to them, 'than for thoſe who only contribute 
to their amuſement : We ſee therefore fewer cour- 
tiers, flattcrers, and paraſites, in ſhort, fewer of 
all thoſe who make their own advantage. of the fol- 
ly of the great, hea Fra. 

Men are leſs eſteemed for frivolous talents and 
attainments, than for eſſential qualities ;' and of 
this Kind there are but. WO, riches, and perſonal 
merit, 

They enjoy a ſolid luxury, founded not on the 
refinements of vanity, but on that of real wants ; 
They aſk nothing of nature but what nature can be- 
itow, —_ 

The rich enjoy a great ſuperfluity of FRETS 
2nd yet have no relith for frivolous amuſements : 
Thus 
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'Fhus many having more wealth than opportuni- 
ties of expence, employ it in a fantaſtical manner : 
In this nation they have more judgement than 
taſte. 

As they are always employed about their own 
intereſt, they have not that politeneſs which is 
founded on indolence ; and they really have nor 
leizure to attam n, | 
| The zra of Roman politeneſs is the ſame as that 
of the eſtabliſhment of arbitrary power. An ab- 
ſolute government produces indolence, and indo- 
lence gives birth to politeneſs, 

The more people there are in a nation who re- 
quire a circumſpect behaviour, and a care not to 
diſpleaſe, the more there is of politeneſs. But it is 
rather the politeneſs of morals than that of man- 
ners, whichought to diſtinguiſh us from barbarous 
nations, 

In a country where every man has in ſome fort 
2 ſhare in the adminiftration of the government, 
the women ought ſcarcely to live with the men. 
They are therefore modeſt, that is, timid ; and 
this timidity conſtitutes their virtue 3 whilſt the 
men without a taſte for gallantry plunge themſelves 
into a debauchery which leaves them at leizure, and 
ia the enjoyment of their full liberty. 

Their laws not being made for one individual 
more than another, each conſiders himſelf as a 
monarch ; and indeed the men of this nation are 
rather confederates than fellow-ſubjects. 

As the climate has given many perſons a reſtleſs 
ſpirit, and extended views, in a country where the 
conſtitution gives every man a ſhare in its govern- 
ment and political intereſts, converfation generally 
turns upon politics: And we ſee men ſpend their 
lives 1 in the calculation of events, which, conlider- 


ing the nature of things, and the caprices of for- 
rune, 
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tune, or rather of men, can ſcarcely be thought 
fabjcct to the rules of calculation, 

la a free nation it is very often a matter of indif- 
ference, whether individuals reaſon well or ill; it 


MM ſufficient that they do reaſon: From hence 


ſprings that liberty which is a ſecurity from the ef- 
fects of theſe reaſonings. 

But in a deſpotic government it 1s equally per- 
nicious whether they reaſon well or ill; their rea- 
ſoning is alone ſufficient to ſhock the principle of 


' their government. 


Many people who have no defire of pleaſing, 2- 
bandon themtfelves to their own particular humour ; 
moſt of thoſe who have wit and ingenuity, are inge- 
nious in tormenting themſelves; filled with a con- 
tempt or diſguſt tor all things, they are unhappy 
amidſt all the blefings: that can poſſibly contr1- 
bute to their happineſs. 

As no ſubject fears another, the whole nation 1s 
proud ; for the pride of kings is founded ony in 
their independence. 


Free nations are haughty ; others may more pro- 
perly be called vain. 

But as thefe men, who are naturally ſo proud, 
live much by themſelves, they are commonly baſh- 
ful when they come among ſtrangers; and we 
frequently ſee them behave for a conſiderable 
time with an odd mixture of pride and ill-placed 
ſhame. | 
The charaCter of the nation is more particular- 
ly diſcovered in their literary performances, in 
which we find the men of thought and deep medi- 
tation, 

As ſociety gives us a ſenſe of the ridicules of 
mankind, retirement renders us more fit to reflect 
on the folly of vice. Their ſatirical writings are 
ſharp and ſevere, and we find amongſt them many 
Juvenals, without diſcovering one Horace, 
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In monarchies extremely abſolute, hiſtorians be= 
tray the truth, becauſe they are not at liberty to 
ſpeak it ; in ftates remarkably free, they betray the 
truth becauſe of their: liberty ſelf, which always 
produces divifions, every one becoming as .great a 
{lave to the prejudices of his faCtion, as he could 
be in a deſfpotic ſtate. 


®* - 


Their poets have more frequently an original 
rudenefs of invention, than that particular kind of 
delicacy which ſprings from taſte; we there find 
ſomething which aproaches nearer to the bold 
ſtrength of a Michael Angelo, than to the ſofter 
graces of a Raphael, _ 
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